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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

462 Filed Jan 111946 

In the District Court of the United States for the 
District of Columbia. 

1 Civil Action No. 32459. 

Mrs. Violet Ulen, 308-B Westchester Apartments, 
4000 Cathedral Avenue, Washington, D. C., Plaintiff , 


v. 

American Airlines, Inc., a corporation, 730 Southern 
Building, Washington, D. C. (Serve: G. W. Hawes, Jr., 
District Traffic Manager) Defendant. 

Complaint for Damages, Personal Injuries and Property 

Damage—Negligence 

1. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia. 

2. The defendant is a corporation existing under the laws 
of the State of Delaware maintaining a principal office and 
place of business in the District of Columbia. The matter 
in controversy exceeds, exclusive of interest and costs, the 
sum of Three Thousand dollars ($3,000.00). 

3. On the 23rd day of February, 1945, the plaintiff was a 
passenger for hire having transportation under an agree¬ 
ment whereby the defendant corporation was to transport 
and carry the plaintiff from the City of Washington, Dis¬ 
trict of Columbia to Mexico City, Mexico. Plaintiff pas¬ 
senger was riding on an airplane owned, maintained and 
operated by the defendant corporation. 

4. The defendant through its pilots of said airplane and 
other officers and agents negligently and carelessly planned 
and approved the flight plan under existing weather condi¬ 
tions and the terrain and route to be flown and negligently 
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and carelessly mapped and planned said flight under said 
existing weather conditions and terrain and route to 
463 be flown and negligently and unskillfully operated 
said airplane on said flight so that on February 23, 
1945, at about 2:25 o ’clock a.m. the said airplane was caused 
to crash into the side of, to wit, Glade Mountain, in the 
State of Virginia near the town of Rural Retreat. 

5. Because of and as a result of the various and com¬ 
bined acts of negligence aforesaid, the plaintiff was se¬ 
verely and permanently injured; suffered great mental and 
nervous shock, multiple contusions and lacerations about 
the legs, a severe sprain of the left ankle, fracture of the 
seventh right rib, a fracture of the right clavicle, injuries 
to her arms, body and back, frost bite of both feet and se¬ 
vere metatarsalgia and nervous exhaustion accompanied by 
catastrophic nightmares rendering her permanently injured j 
and disabled; she has been required to suffer and undergo 
extensive hospitalization and medical treatment and will in 
the future be required to do so; she has suffered excruciat¬ 
ing physical pain and mental anguish coupled with nervous 
exhaustion and foot injuries and damage, all of a perma- j 
nent character rendering her permanently unable to dis¬ 
charge the usual duties of her employment and ordinary 
routine social and household and family duties as a result 
of vrhich plaintiff has lost and will be caused to lose in the: 
future great sums of earnings from her usual and custom-! 
ary employment and has been and will be subjected to un¬ 
usual and extraordinary expense for certain necessary 
medical attentions and hospitalizations and otherwise, all 
of which aforesaid is to the financial damage and detriment 
and loss of plaintiff in'the sum of Two Hundred Fiftyj 
Thousand dollars ($250,000.00). 

Plaintiff as a result of the various negligences aforesaid 
also suffered personal property damage and loss to the ex-i 
tent of approximately Seven Thousand Five Hundred dol¬ 


lars ($7,500.00). 


- -—- 


SMoa* -, ; 





464 Wherefore plaintiff sues the defendant and de¬ 
mands judgment in the sum of Two Hundred Fifty 

Seven Thousand Five Hundred dollars ($257,500.00) plus 
costs. 

Plaintiff demands a trial by jury. 

Welch, Daily & Welch. 

By: H. M. Welch, 

Attorneys for Plaintiff , 

710 14th Street, N. W. 

Di. 6296. 

%#••*•*•** 

465 Filed Jan 24 1946 

Answer to Complaint for Damages for Personal Injuries 

Defendant admits the allegations of paragraphs one, two 

• - 

and three of the Complaint, denies the allegations of para¬ 
graph four, and as to the allegations of paragraph five says 
that it has no knowledge or information sufficient to form 
a belief, except that it denies that any injuries sustained by 
the plaintiff was caused by its negligence. 

Henby I. Quinn, 

Attorney for Defendant. 

*•••••*••* 

466 Filed Apr 9 1946 

Interrogatories to Defendant Under Rule 33, Federal Rules 

of Civil Procedure 

1. On and prior to February 22, 1945, was the defendant 
engaged in the business of carrying passengers for hire 
between Washington, District of Columbia, and Nashville, 
Tennessee? 

2. On the evening of February 22, 1945, or the early 
morning of February 23, 1945, was an aircraft owned by 
American Airlines, Inc., involved in an accident on or near 
Glade Mountain in the State of Virginia? 

3. If your answer to Interrogatory No. 2 is in the affirma¬ 
tive, state the registration number, serial number, and type 
of aircraft so involved. 
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4. If your answer to Interrogatory No. 2 is in the affirma¬ 

tive, state the nature of the accident in which such aircraft 
was involved. j 

5. At the time of the accident referred to in your fore¬ 

going answers, was such aircraft being operated by agents 
of American Airlines, Inc., in a regularly scheduled flight 
for the carriage of Passengers? j 

6. If your answer to Interrogatory No. 5 is in the affirma¬ 
tive, was such flight designated as Flight No. 9 of Febru¬ 
ary 22,1945. If not, how was such flight designated by the 

company? j 

467 7. State the name and official position of the agent 

or employee of American Airlines, Inc., who was in 
command of American Airlines Flight No. 9 of February 
22, 1945. ! 

8. State the names and official positions of any em¬ 
ployees, other than the person whose name is contained in 
your answer to Interrogatory No. 7, who were on board 
American Airlines Flight No. 9 of February 22, 1945. 

9. State, with reference to American Airlines Flight No. 
9 of February 22,1945, the scheduled time of departure and 
the actual time of departure from New York, New York. 

10. State the arrival time of said flight at Washington, 
District of Columbia. 

11. State, with reference to such flight, the ‘‘time from 

the ramp” and the ‘ t time off the ground” at Washington, 
District of Columbia. j 

12. State the time and place of the last contact with 

American Airlines Flight No. 9 of February 22,1945, which 
occurred during the progress of such flight. j 

13. Following the time at which the aircraft being oper¬ 

ated in Flight No. 9 of February 22, 1945, crashed into 
Glade Mountain, in the State of Virginia, was the pilht’s 
log book for said flight recovered? If so, in whose posses¬ 
sion is said log book at the present time ? | 

14. Set forth the trip history of American Airlines 
Flight No. 9 of February 22, 1945, as such trip history ap¬ 
pears in the records of American Airlines, Inc. 
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15. Prior to February 22,1945, had the Administrator of 
Civil Aeronautics issued a valid air carrier operating cer¬ 
tificate authorizing it to transport passengers for hire be¬ 
tween Washington, District of Columbia, and Nashville, 
Tennessee? 

468 16. If your answer to Interrogatory No. 15 is in 

the affirmative, set forth the contents of such air 
carrier operating certificate pertaining to en route pro¬ 
cedures between Washington, District of Columbia, and 
Nashville, Tennessee. 

17. If your answer to Interrogatory No. 15 is in the af¬ 
firmative, set forth all approved air routes over which 
American Airlines, Inc., was authorized to transport pas¬ 
sengers for hire, as such routes existed on February 22, 
1945, and February 23, 1945. 

IS. As of February 22,1945, had American Airlines, Inc., 
established, by company rule, minimum altitude require¬ 
ments for passenger carrying flights between Washington, 
District of Columbia, and Nashville, Tennessee? 

19. If so, set forth, as to all routes mentioned in your 
answer to Interrogatory No. 17, such minimum altitude re¬ 
quirements for visual-contact, instrument, and over-the-top 
flights, by day and night. 

20. As of February 22, 1945, had American Airlines, 
Inc., established, by company rule, weather minimums for 
passenger carrying flights between Washington, District of 
Columbia, and Nashville, Tennessee? 

21. If so, set forth such weather minimums as to all 
routes mentioned in your answer to Interrogatory No. 17. 

22. Set forth any company requirements relating to the 
making and approval of flight plans for authorized passen¬ 
ger carrying flights of American Airlines, Inc. 

23. Prior to the departure of American Airlines Flight 
No. 9 of February 22,1945, from New York, New York, was 
a flight plan made for such flight, and if so, by whom? 

24. If such flight plan was a written flight plan, set forth 
the contents of such writing. 
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469 25. Was any flight plan covering the portion of the 
flight between Washington, District of Columbia and 

Nashville, Tennessee made by any agent of the American 
Airlines, Inc. prior to the departure of said flight No. 9 on 
February 22, 1945 from Washington, District of Columbia? 

26. If so, by whom? 

27. Were any changes or amendments made to the flight! 
plan for flight No. 9 filed and approved at New York City, 
New York, made prior to the departure of such flight from 
the National Airport, Washington, District of Columbia? 

28. If your answer to interrogatory No. 27 is in the af+ 

firmatiye, state the name of the person who made such 
changes or amendments to said flight plan. j 

29. Was American Airlines, Inc. Flight No. 9 on Februr 
ary 22, 1945, started on the authority of an aircraft disr 
patcher whose name appeared in the air carrier operating 
certificate as qualified for the route, or portion thereof, on 
which said flight No. 9 took off on February 22, 1945? 

30. If your answer to interrogatory No. 27 is in the af¬ 
firmative, were said changes or amendments to such flight 
plan approved by any other agent of the American Air¬ 
lines, Inc.? 

31. Was American Airlines flight No. 9 on February 22, 
1945, started from Washington, District of Columbia, ofi 
the authority of an aircraft dispatcher whose name ap¬ 
peared in the aircraft carrier operating certificate as qual¬ 
ified for that portion of the route of Flight No. 9 on Febru¬ 
ary 22, 1945, lying between Washington, District of Colum¬ 
bia and Nashville, Tennessee? 

32. If your answer to interrogatory No. 31 is in the affirm¬ 

ative state the full name, residence address, official position 
of such dispatcher, and the number of the dispatcher cer¬ 
tificate held by such dispatcher. j 

470 33. If your answer to interrogatory No. 31 is in 
the affirmative, state the number of years of experi¬ 
ence of such aircraft dispatcher, the date on which he en¬ 
tered the employee of the American Airlines, Inc., and the 
date on which he became entrusted with the responsibility 


! 
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of approving flight plans and the date on which his em¬ 
ployment by American Airlines terminated; if such em¬ 
ployment has terminated. 

34. If the answer to interrogatory No. 31 is in the affirm¬ 
ative was such dispatcher familiar with the contents of the 
air carrier operating certificate pertaining to enroute op¬ 
erations between Washington, District of Columbia and 
Nashville, Tennessee? 

35. Prior to February 22, 1945, had American Airlines, 
Inc. prepared an operations manual for the use and guid¬ 
ance of its air carrier flight and ground personnel ? 

36. If so, had copies of such operations manual been fur¬ 
nished, prior to February 22, 1945, to each of the persons 
mentioned in your answers to interrogatories No. 7, 29, 
and 31? 

37. Set forth the clearance or clearances issued to Capt. 
James E. Stroud, First Officer of the American Airlines 
Flight No. 9 on February 22, 1945. 

38. Were any changes in the clearance set forth in an¬ 
swer to interrogatory No. 37 requested by such first pilot, 
or any other flight officer during the progress of American 
Airlines Flight No. 9 on February 22,1945? If so to whom 
was such request made? 

39. Were any changes in the clearance or clearances is¬ 
sued to American Airlines Flight No. 9 on February 22, 
1945 allowed: If so, by whom? 

40. What distances of clearance from obstacles to the 
right or left of a flight are required to be maintained? If 
such clearances are set forth by Government regulations 
refer to such regulation by number or other clear designa¬ 
tion. 

471 41. What clearance above obstacle elevations are 

required to be maintained? If such clearance re¬ 
quirements are set forth in any Government regulation, 
refer to such regulation by number and other clear designa¬ 
tion. 

42. State the officially measured elevation of Glade 
Mountain, Virginia, located approximately five and one 
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half ( 5 V 2 ) miles southwest of Rural Retreat, Virginia and j 
sixty-four (64) miles northeast of Tri-City Airport. 

43. Set forth the records of American Airlines, Inc., re- j 

lating to the maintenance and overhaul of Douglas aircraft 
DC-3 serial number 2138, NC 18142. j 

44. What, if anything, in said records of maintenance and j 

overhaul is indicated with reference to the mechanical con- j 
dition of said aircraft, with special reference to any indica¬ 
tion of power plant failure or malfunction causing the crash 
of said aircraft on Glade Mountain, Virginia on February j 
22nd or 23rd 1945? - j 

45. Set forth the Company weather forecast and hourly j 
sequence reports for the period 1900 to 0700 (Eastern War 
Time, 24 hour clock) for February 22-Februarv 23,1945. 

46. Set forth the United States weather forecast and j 

hourly sequence reports for the period 1900 to 0700 (East- 1 1 
ern War Time, 24 hour clock) for February 22-February 
23, 1945. j 

47. State whether or not the U. S. weather forecast or 

the company forecast indicated the possibility that con-i 
tinuous CFR (Contact Flight Rules) conditions at 4,000 
feet would not be found between Washington, District of 
Columbia and Tri-City Airport during the period in which 
American Airline Flight No. 9 of February 22, 1945 was 
scheduled to cross such area. j 

48. What was done with the recovered aircraft and airJ 
eraft parts and instruments in this instance? 

49. If the recovered aircraft, its parts and instrument^ 
were removed from the scene of the crash by American Air¬ 
lines, Inc., state when and to where they were removed. 

50. Were any communications received from thb 
472 flight pilot after the flight took off from Washington? 

51. If the answer to the foregoing question is ip 
the affirmative state the recorded time of each communica¬ 
tion, the recorded language of such communication, and the 
name and official station of the person who received such 
communication. 


1 
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52. After the flight took off from the Washington Air¬ 
port were any instructions communicated to the flight pilot? 

53. If the answer to the foregoing question is in the af¬ 
firmative state the full name and address and employment 
capacity of the person by whom such instructions or flight 
information was communicated, the exact recorded time of 
such communications or instructions and the exact recorded 
language thereof. 

54. State which station or airport received the first in¬ 
formation that the flight was off schedule or in trouble: the 
name and address and employment capacity of the person 
receiving such communication, the exact recorded time 
thereof and the exact recorded language thereof. 

55. State the recorded information concerning the Com¬ 
pany’s acceptance of Violet Ulen as a passenger for the 
flight; when the reservation was confirmed and the seat 

assigned to her on the plane for the flight. 

• ••••••••• 

475 Filed Feb 18 1947 

Stipulation 

It is hereby agreed by and between Counsel for the Plain¬ 
tiff and Counsel for the Defendant in the above entitled 
cause that the answers of the Defendant to interrogatories 
served by the Plaintiff in the case of Ricci v. American - 
Airlines, Inc., Case No. 32460 in this Court, shall be taken 
as the answers to the interrogatories served by the Plain¬ 
tiff in the above entitled case, and shall be considered to 
be a part of the record herein. 

Welch, Daily & Welch 
By: H. M. Welch, 

Attorneys for Plaintiff, 

710 14th Street, N.W. 

District 6296. 

Henry I. Quinn, 

Attorney for Defendant. 


525 Filed Jnn 21 1948 

Order To Transmit Answers to Interrogatories and Appen¬ 
dices in Civil Action No. 32,460 to United States Court 
of Appeals 

Upon motion of counsel for defendant, consent of counsel 
for plaintiff, and for good cause shown, it is by the Court 
this 21st day of June, 1948, 

Ordered that the original answers of defendant to inter¬ 
rogatories propounded by plaintiff, and all appendices filed 
therewith on or about February 3, 1947, in the case of 
Leonard J. Ricci v. American Airlines, Inc., Civil Action 
No. 32,460, (which has been entered settled and dismissed), 
be sent to the United States Court of Appeals for use in 
connection with the appeals in above Civil Action No. 32,- 
459 and Civil Action No. 32,461, and it is further 
Ordered that a copy of this order be filed in Civil Action 
No. 32,460. | 

T. Alan Goldsborough, 

I consent.: Justice. 

H. Mason Welch, 

Attorney for Plaintiff. i 

565 Filed Feb 4 1947 j 

In the District Court of the United States for the 
District of Columbia. 

i 

Civil Action No. 32460. j 

Leonard J. Ricci, Naval Air Station, Engineering, 
Anacostia, D. C., Plaintiff , 

v. | 

American Airlines, Inc., a Corporation, 730 Southern 
Building, Washington, D. C., Defendant. 

Answers to Interrogatories Propounded by Plaintiff j 

i 

Ans. 1. Yes. 

Ans. 2. Yes, accident occurred at approximately 02:^5 
EWT on February 23, 1945. 
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Ans. 3. Registration No. 18142. 

Serial No. 2138. 

Type: Douglas DC-3. 

Ans. 4. Airplane crashed on summit of Glade Mountain, 
5% miles southwest of Rural Retreat, Va. 

Ans. 5. Yes. 

Ans. 6. Yes. 

Ans. 7. James E. Stroud, Captain. 

Ans. 8. Robert M. Brigman, First Officer. 

Sarah Worley Padgett, Stewardess. 

Ans. 9. New York scheduled departure time—5:55 P.M. 
E.W.T. New York actual departure time—9:39 P.M. 
E.W.T. 

Ans. 10. Arrival time at Washington—11:36 P.M. 
E.W.T. 

Ans. 11. Washington ramp departure time—12:11 A.M. 
E.W.T. Time off ground at Washington—12:15 A.M. 
E.W.T. 

Ans. 12. Flight reported to Nashville at 02:05 A.M. 
E.W.T. that it was over Pulaski, Va. at 02:05. 

Ans. 13. The Pilot’s log book was not recovered. 

Ans. 14. Trip History—See Appendix “A”. 

Ans. 15. Yes. 

Ans. 16. Operations Specifications—Enroute Flight 
566 Procedures effective Jan. 24, 1945, were in effect at 
the time of the accident authorized American Air¬ 
lines, Inc. to operate Douglas DC-3 aircraft with Wright 
G-102 engines over Green Airway #5 and red airway #37 
under contact or instrument conditions both day and night. 

Ans. 17. All approved air routes over which American 
Airlines, Inc. was authorized to transport passengers for 
hire on February 22, 1945 and February 23, 1945 are listed 
in C.A.A. Operations Specifications, Enroute Flight Pro¬ 
cedures of Operating Certificate #25. 

Ans. 18. Yes. 

Ans. 19. Company minimum instrument altitudes, day or 
night, from Washington, D. C. to Nashville, Tenn. were as 
follows: 
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Day and Night 

Check Points Minimum Instrument Altitude 

\ 


Washington—Doncaster Fan Marker 

1500 

Feet 

Doncaster Fan Marker—Gordonsville 

3000 

Feet 

Gordonsville—Roanoke 

5500 

Feet 

Gordonsville—Lynchburg—Roanoke 

5500 

Feet 

Roanoke—Pulaski 

5500 

Feet 

Pulaski—Tri-City 

7000 

Feet 

j 

Tri-City—Knoxville 

5000 

Feet 

Knoxville—Smith ville 

5000 

Feet 

Smithville—Lebanon 

3500 

Feet j 

Lebanon—Nashville 

3000 

Feet 


CFR altitude requirements for day and night were those 
set forth in Civil Air Regulations. 

Ans. 20. Yes. j 

Ans. 21. See answer to No. 19. | 

Ans. 22. See Appendix “B”. 

Ans. 23. Yes. Made by Capt. James E. Stroud and ap¬ 
proved by Assistant Flight Supt. A. B. Bowman after con¬ 
sulting meteorologist on duty. j 

Ans. 24. See Appendix “C”. 

Ans. 25. Yes. See No. 23 above. Also the altitude 
Washington-Gordonsville was changed from 4000' to 2000' 
by the captain to comply with airway traffic clearance is¬ 
sued by Washington ATC. !. 

567 Ans. 26. Same as No. 23 and No. 25 above. 

Ans. 27. Yes. See No. 25 above. 

Ans. 28. Captain James E. Stroud. 

Ans. 29. Yes. 

Ans. 30. Chief Flight Dispatch Agent—Washington 
knew of change in flight plan. He does not have authority 
to approve or disapprove changes in flight plans. 

Ans. 31. Yes. 

Ans. 32. Alfred B. Bowman 

56 Beechwood Avenue, Port Washington, N. Y. 
Asst. Flight Superintendent—Dispatcher Cer¬ 
tificate #141573. 


i 

i 

i 

I 

i 
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Ans. 33. Experience as dispatcher—6 years 4 months at 
time of accident. 

Date employed by American Airlines, Inc.— 
February 1, 1935. 

Date authorized to sign flight plans—October 
17, 1938. 

Ans. 34. Yes. 

Ans. 35. Yes. 

Ans. 36. Yes. 

Ans. 37. Clearance issued by Assistant Flight Superin¬ 
tendent, New York, A. B. Bowman. Flight 9 cleared from 
LaGuardia to Washington, instop, alternate Baltimore. 
Fuel minimum 5000—Maximum 670 gallons. Clearance is¬ 
sued by Assistant Flight Superintendent, New York, A. B. 
Bowman and Flight Superintendent, Nashville, T. A. Wil¬ 
banks. Flight 9 cleared from Washington to Tri-City, in¬ 
stop, alternate Knoxville for Nashville Flight Superin¬ 
tendent’s disposition over Tri-City. Fuel minimum 550 
gallons, Maximum 822 gallons. 

Clearance issued by Flight Superintendent at Nashville 
was transmitted to plane at 1:50 A.M 

Clear flight 9 over Tri-City to Nashville—instop Tri- 
City to Smithville, alternate Knoxville—CFR Smithville 
to Nashville. Fuel minimum 310 gallons over Tri-City. 

Ans. 38. No. 

Ans. 39. No. 

Ans. 40. See answer to 41. 

568 Ans. 41. Night contact flights shall not be flown at 
an altitude of less than 1000 feet above the highest 
obstacle located within a horizontal distance of 5 miles from 
the center of the course to be flown. C.A.R. 61.7401. 

Ans. 42. We do not know the official elevation of Glade 
Mountain. While at the scene of the accident our person¬ 
nel determined the elevation of the wreckage to be approxi¬ 
mately 3910 above sea level. The Winston-Salem Sectional 
Chart dated 11/16/44 shows a 3500 ft. contour line but does 
not show a 4000 ft. contour line. This indicates the terrain 
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is more than 3500 ft. high but less than 4000 ft. above sea 
level. 

Ans. 43. Last airplane overhaul completed 8-24-44 and 
approved by C.A.A. inspector. Last major inspection and 
Operation #4 completed 2-13-45. Last aircraft inspection! 
report and Operation '#1 completed on 2-21-45. 

Ans. 44. Maintenance records indicate airplane was in! 
airworthy condition. There are no indications of malfunc¬ 
tioning or failure of the power plant which might have con¬ 
tributed to the cause of the accident. 

Ans. 45. See Appendix “D”. 

Ans. 46. See Appendix “E”. 

Ans. 47. The company forecast and the 1830-0230E and 
0030-0830E Weather Bureau forecasts indicated that con-i 
tinuous CFR conditions might or might not exist at 4000 
and would depend upon what the captain actually encoun¬ 
tered. i 

Ans. 48. No question. 

Ans. 49. No parts of the airplane were removed from 
the scene of the accident. 

Ans. 50. Yes. 

Ans. 51. See Appendix “F”. 

Ans. 52. Yes. 

Ans. 53. “Nashville Altimeter 30.14 Pressure 390 above 
zero” “ATC clears Flight 9 to Knoxville to cruise at 4000 
feet. Captain Stroud Flight 9 copy Tri-City, Knoxville; 
Flight Supt. New York. Clear 9 over Tri-City to Nash^ 
ville, instruments and over the top authorized Tri-City 
to Smithville alternate Knoxville, contact flight rules 
569 Smithville to Nashville, fuel minimum 310 gallons 
over Tri-City, signature Slaughter, Nashville.” 

Message transmitted at 1:49 A.M. E.W.T. on February 
23, 1945. ] 

Message transmitted by: Charles Ross Evans, 1629 Fa¬ 
therland Street, Nashville, Tenn. 

Ans. 54. Nashville. Charles Ross Evans, Radio Opera¬ 
tor, address—same as in 53. 
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Communication—Operator Evans attempted to contact 
flight 9 at 2:57A E.W.T. but did not succeed. Flight 7 re¬ 
ported to Nashville “Advise ATC we are contact from 5000 
feet”. Evans acknowledge and then transmitted “Will you 
give Flight 9 a call”. Flight 7 called Flight 9 but received 
no answer. Flight 7 then reported “Nashville, he must 
have radio trouble. I tried to get him a while ago.” This 
contact was made at 2:58A E.W.T. 

Ans. 55. Only recorded information available regarding 
passenger Leonard J. Ricci and Violet Ulen are supple¬ 
mentary Passenger Manifests and Boarding Passes, show¬ 
ing the passenger names, ticket numbers, destination, pri¬ 
ority classes, baggage check numbers, passenger weights, 
baggage weights and total weights. 

W. S. Miller 
Asst. Vice Pres. Opr. of 
American Airlines, Inc. 

Subscribed and sworn to before me this 15 day of Nov., 
1946. 

Miriam J. O’Connor, 

{seal) Notary Public. 

Notary Public, Westchester, Nassau and Queens Coun¬ 
ties. My commission expires March 30,1947. 

570 Filed Feb 4 1947 

APPENDIX “A”. 

Trip History 
American Airlines 
Flight 9 of Feb. 22, 1945. 

Scheduled to operate between New York, New York and 
Los Angeles, California with intermediate-landings at 
Washington, D. C., Nashville, Tennessee, Fort Worth, 
Texas, El Paso, Texas, Phoenix, Arizona, and San Diego, 
California. 
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Captain, James E. Stroud; First Officer, Robert M. Brigr 
man; Stewardess, Sarah Worley Padgett; Aircraft No. 
NC 18142. j 

The flight, which was scheduled to depart from New York 
at 5:55 p.m. EWT, departed at 9:39 p.m.—was off the 
ground at 9:55 p.m.—the departure being delayed awaiting 
improvement in the local flight conditions at New York. 

The arrival time in Washington was 11:36 p.m. Depar¬ 
ture time was 12:11 a.m. EWT, on February 23, 1945 and 
off time was 12:15 a.m., the twenty minute ground delay 
being due to multiple operations. 

Captain Stroud, Flight 9, was given a joint clearance 
from Washington to Tri-Cities by Assistant Flight Super¬ 
intendent Bowman of New York and Flight Superintendent 
Wilbanks of Nashville. The alternate was Knoxville. 
Minimum fuel requirement was 550 gallons. The plane de¬ 
parted from Washington on 600 gallons. 

Flight plan was: Washington to Doncaster—mileage, 
24; magnetic course, 209 degrees; wind direction and veloc¬ 
ity, 260-45; temperature, 40 degrees; altitude was going to 
be climbing; compass heading, 224 degrees; ground speed 
110 miles per hour; time from Washington to Doncaster 
estimated as 13 minutes. ! 

Doncaster to Gordonsville.: 61 miles; magnetic course, 
246 degrees; wind direction and velocity, 260-45. 

Temperature, 40; altitude, 4,000; compass heading 250 
degrees; air speed—174 miles per hour; ground speed— 
128; time estimated from Doncaster to Gordonsville—f28 
min. ! 

Gordonsville to Roanoke: Mileage, 113; magnetic course, 
245; wind direction and velocity, 260-45; temperature, 40; 
altitude, 4,000; compass heading, 249 degrees; air speed, 
174 miles per hour; ground speed, 130; time Gordonsville 
to Roanoke estimated 52 minutes. 

Roanoke to Pulaski: Mileage, 45; magnetic course, 253 
degrees; wind direction and velocity, 260-45; temperature, 
40 degrees; altitude, 4,000; compass heading, 256 degrees; 

i 

% | 

i 

! 
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air speed, 174 miles per hour; ground speed, 130; time esti¬ 
mated Roanoke to Pulaski, 21 minutes. 

Pulaski to Tri-Cities: Mileage, 98; magnetic course, 246 
degrees; wind direction and velocity, 260-45; temperature, 
40 degrees; altitude, 4,000; compass heading, 250 degrees; 
air speed, 174 miles per hour; ground speed, 130 miles per 
hour; time Pulaski to Tri-Cities estimated 45 minutes. 

The weather on the route at time of departure 
571 from Washington was indicated on the Captain’s 
clearance form, which carried the 11:30 p.m. weather 
as follows: 

Washington contact point, overcast, lower scattered at 
1S00; temperature 53, dewpoint 49; wind, southwest 15; 
altimeter, 984. 

Gordonsville Special, measured ceiling 1400, overcast, 
eight miles visibility; temperature 52, dew point 48; wind, 
southwest 19; altimeter 986. 

Lynchburg, instruments, 600 feet, overcast, broken, visi¬ 
bility 7 miles; temperature 50, dew point 48; wind south 
and southwest 15; altimeter reading, 990; overcast esti¬ 
mated at 2,000 feet. 

Roanoke, measured ceiling 4500, overcast; light rain; 
temperature 49, dew point 46; wind, southwest, 7; altime¬ 
ter, 988. 

Pulaski, measured ceiling 4400, high overcast, lower 
broken, 8 miles light raiij; temperature 45, dew point 43; 
wind, west 8; altimeter reading, 988. 

Tri-Cities, contact, measured ceiling 3,000, overcast; tem¬ 
perature 47, dew point 34; wind, west-northwest 25 plus; 
altimeter 998. 

Knoxville, contact, estimated 3200, overcast; tempera¬ 
ture 43, dew point 33; wind, west 16 minus; althneter 014. 

The route forecast for the period of flight indicated the 
following: 

Terminal weather: Washington—high overcast, lower 
scattered to broken at 800, visibility 3, smoke and haze; 
11 p.m. high broken, visibility 1%, smoke and haze; 4 a.m. 
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high broken, lower scattered 5,000, visibility mile and half^ 
smoke and haze. j 

General en route conditions: Washington to Lynchburg 
—high broken, lower scattered to broken at 5,000 with tops 
of 7,000, occasional light turbulence below 2500. 

Lynchburg to Tri-Cities—high broken, lower scattered to 
broken at 4500, tops 8,000, light turbulence to tops, light 
icing in clouds after 2 a.m.; high broken lower scattered to 
broken, 3,500, tops 8,000, light turbulence to tops, light 
icing above 5,000. 

Winds Washington to Tri-Cities: 4,000, 260, 45 miles 
per hour; 5,000, 250, 50 miles an hour; 6,000, 250, 55 miles 
per hour; 7,000, 240, 60 miles an hour; 8,000, 240, 65 miles 
an hour; 9,000, 240, 70 miles an hour; 10,000, 240, 75 mil^s 
an hour. 

Temperatures: 4,000, 40 degrees; 5,000, 35 degrees; 
6,000, 32 degrees; 8,000, 30 degrees; 10,000, 25 degrees. 

Captain Stroud’s flight log indicated that he accomplished 
the following performances: 

572 Washington to Doncaster, off the ground at 12:15. 

Estimated over Doncaster at 28 after the hour. I^e 
was over Doncaster at 26. Time check point to check point 
was 11 minutes. He was climbing at a variable air speed. 
He climbed to 2,000 feet. Temperature was 55 degrees. 

Doncaster to Gordonsville, he estimated 53 minutes. He 
was over in 54 minutes. His time from check point to 
check point was 28 minutes. His ground speed was 130 
miles an hour. His air speed was 170 miles an hour. Be¬ 
tween Doncaster and Gordonsville he climbed to 4,000 feet. 
His temperature was 45 degrees. His compass heading 
was 243 degrees. Gordonsville to Roanoke, estimated over 
at 45 after the hour. He was over at 45 after the hour. 
Time check point to check point was 51 minutes. His ground 
speed was 135 miles an hour. His air speed was 170 miles 
an hour. His altitude was 4,000. His temperature was 
40 degrees. His compass heading was 250 degrees. 

Five minutes later at 1:50 a.m. EWT Assistant Flight 
Superintendent Slaughter at Nashville sent a clearaUce 
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message to Captain Stroud clearing Flight 9 over Tri-City 
to Nashville, instrument or over the top authorized Tri- 
City to Smithville with Knoxville as an alternate, CFR 
Smithville to Nashville, fuel minimum 310 gallons over Tri- 
Citv. 

Roanoke to Pulaski, estimated over at 2:06. He was 
over at :05. His time check point to check point was twenty 
minutes. His ground speed was 135 miles per hour; his 
air speed, 170 miles per hour; altitude, 4000; temperature, 
32 degrees; compass heading, 270 degrees. 

On passing Pulaski, he estimated Tri-City at :49 and 
4,000. 

The flight was not heard from after this contact. 

573 Filed Feb 4 1947 

APPENDIX “B” 

Regulations 
Flight Plan and Log 

Section 5851 

1. A complete Flight Plan shall be made out, in triplicate, 
by the Captain whenever a flight originates at a station or 
when a flight is resumed from any station after a lengthy 

hold. 

2. The original of the Flight Plan shall be retained by 
the Captain and shall be taken on the flight for completion 
of the Log. The duplicate of the Flight Plan shall be re¬ 
tained by the Flight Superintendent or Station Manager 
and the triplicate copy shall be given to the Stewardess on 
the flight. 

3. Each station shall have on hand at least one pad of 
Form 549 for the use of the Captain in preparing his 
Flight Plan. 

Originating stations shall make certain that a supply of 
at least 6 blank Flight Plan forms are in the Log Book 
before departure of each flight. This will provide sufficient 
forms for the Captain in the event a flight is rerouted to 
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an alternate airport or lands at an airport at which no com- > 
pany personnel are available. 

4. After the flight plan has been completed by the Cap¬ 
tain it shall be discussed with the Flight Superintendent 
clearing the flight to assure a mutual agreement on the 
flight as planned. When the flight plan has been mutually 
agreed upon it shall be signed by both the Captain and 
Flight Superintendent clearing the flight. The Meteoro¬ 
logist shall, when assisting the compiling of a Flight Plan, 
place his initials in the space provided. 

Exception: Flight plans filed at points other than a 
Flight Dispatch Office shall be signed only by the Captain. 

5. At intermediate stations the Captain shall indicate op 
the clearance form the altitude and the flying time to the 
next scheduled stop and any other information (time and 
altitude over ATC check points) required by ATC. The 
station shall relay this information to station ahead in the 
Dispatch Message and to Air Traffic Control points int 
volved. 

6. The Flight Log shall be filled out by the Captain as 

the flight progresses and shall constitute a running log of 
the flight as made. | 

7. Detailed instructions for the preparation of the Flight 

Plan are given below: j 

a..Fill in the Captain’s and First Officer’s names, the 
originating and terminating station, the trip number, and 
the date the trip originated. I 

574 b. The points recorded in the heavy columns 
FROM and TO shall be the points of each change in 
compass course and/or each designated check point, radio 
fix or marker on the flight contemplated. 

Example (1): When it is planned to fly around the end 6f 
Lake Michigan enroute Detroit to Chicago, entries shall be 
made on the plan using one line for each change in course 
contemplated. 

Example (2): For a flight from Washington to Nashvilie 
entries shall be made to indicate the plan of operation as 
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follows: Washington to Doncaster: Doncaster to Gordons- 
ville: Gordonsville to Roanoke: Roanoke to Pulaski: 
Pulaski to Tri-City: Tri-City to Knoxville: Knoxville to 
Smithville: Smithville to Nashville. 

c. Mileages used shall be as shown in the procedure for 
the route being flown which is determined by the Chief 
Pilots. Unreported change in airway facilities which make 
latest published data undependable for this purpose shall 
be reported repeatedly on C. A. A. Form 244 until corrected. 

d. Magnetic Course is the true course between radio fixes 
or check points corrected for magnetic variation. 

e. Wind Direction & Vel. Show the wind direction and 
velocity for the planned altitude. 

f. Temperature Show the estimated temperature for the 
planned altitude. 

g. Altitude: If level flight is not to be maintained from 
the point of departure to the first check point or radio fix, an 
arrow shall be used to indicate climbing to the altitude of 
crossing the point ahead. Also in this space, the altitude of 
crossing the point ahead shall be entered. "When descending 
from a point just passed to another altitude for crossing the 
check point ahead, the altitude for crossing the point shall 
be indicated in the space with the arrow showing descent. 
From the inner marker to the station of landing use an ar¬ 
row to show descent; no altitude is necessary. For instru¬ 
ment flight show the initial approach altitude on the line con¬ 
taining plan of flight between the inner marker and the 
terminal station. 

h. Compass Heading is the magnetic course corrected for 
wind draft angle. It is the compass setting (corrected for 
deviation errors which the pilot estimates should be held 
to fly the track between the two points). 

i. Airspeed between check points shall be the True Air¬ 
speed of the Airplane at the altitude of flight with the horse¬ 
power to be used. 

575 j. The Ground Speed between the various check 
points will be the True Airspeed of the plane at the 
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altitude of flight and horsepower selected plus or minus the 
effect of the known or estimated wind conditions to he en¬ 
countered. This figure is obtained by use of the Computer. 

k. The Time Check Point to Check Point is the estimated 
time computed from the ground speed and mileage indicated 
in the columns at the left. Subtotals may be entered in the 
TOTAL TIME column as desired to show estimated time 
between stops and total for the flight. Estimated maneuver¬ 
ing time should not be included for departures or arrivals. 
The estimated time will then be elapsed time from take-off 
to arrival over airport on contact flights or arrival over 
range station on instrument flights. 

l. Fuel Estimate In preparing the Flight Plan prior to j 
departure the fuel estimate shall be computed only from 
the station of departure to the station cleared to. Upon 
arrival at the intermediate station from which clearance is I 
required, the fuel estimate shall be figured considering 
alternate airports, weather conditions, etc. for the next leg 
of the flight. Gallons per hour may vary depending on the 
amount of horsepower expected to be used, but for purposes j 
of estimating fuel 105 gallons per hour will be used. The j 
use of carburetor heat should not result in an increase in | 
gasoline consumption per hour if the equipment manual in¬ 
structions are followed. 

i 

(1) Under the Station column will be shown: ! 

(a) The station of departure opposite From. 

(b) The station cleared to opposite To. 

(c) The alternate or alternates specified for the station! 
cleared to opposite To Alt. 

(2) Under the Gallon column will be shown: 

(a) Opposite To: the number of gallons, the Captain esti¬ 
mates will actually be consumed, between the station of de- j 
parture and station cleared to, calculated on a basis of Time 
Check Point to Check Point. 

(b) Opposite To Alt: the nmmber of gallons that will 
actually be consumed in proceeding from station cleared to, 
to the farthest alternate specified. 
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576 (2) (c) Opposite Inst Appr. the number of gallons 

the Captain estimates would actually be consumed in 
making instrument approaches based on an estimated fuel 
consumption of 90 gallons per hour. 

(d) Reserve of 100 gallons will be included in every Fuel 
Estimate total to provide the 45 minutes reserve fuel, after 
fuel to reach alternate, as required by Civil Air Regula¬ 
tions. 

(e) TkeTotal Flight Plan Fuel shall be the sum of the 
Captain’s calculations of fuel that will actually be con¬ 
sumed plus the reserve. 

(f) The Flight Superintendent’s Added Fuel shall in¬ 
clude the gallons of gasoline provided for ATC holds and 
any additional gasoline that the flight Superintendent con¬ 
siders necessary. 

(g) The Total Fuel shall be the sum of “e” and “f” 
above. If the amount of fuel indicated in the clearance 
and/or the amount in the plane is less than the quantity in 
this column of the Flight Plan, the Captain shall require 
either (1) that the amont of gasoline he thinks necessary be 
placed aboard the plane, or (2) that the clearance be re¬ 
issued to provide for intermediate refueling stop. 

8. Detailed instructions for the preparation of the Log 
are given below: 

a. The FROM and TO points entered for the Flight Plan 
shall also serve for the Flight Log. If the flight does not 
progress precisely as indicated in the Flight Plan, the check 
points actually used, directions flown, time, etc., shall be 
indicated on a new Log form. 

b. Time Off shall be to the nearest minute of actual take¬ 
off, as given by the Control Tower, or if no tower, the time 
the wheels left the ground. 

c. Estimate Over: This space is provided for use of the 
Captain in preparing estimates to comply with CAR 60.571. 
The entries should indicate when the pilot expects to be over 
the next check point or radio fix ahead. 

d. Time Over shall be the actual time to the nearest min¬ 
ute. 
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e. Time Check Point to Check Point shall be the elapsed 
time between check points. 

f. Ground Speed is the distance flown divided by the 
elapsed time between check points. 

Flight Operations I 

1-2-45 
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APPENDIX “F” | 

Summary of Radio Contacts With 23-9 of Feb 22, 1945 i 


NC 18142 


The following summary of radio contacts with NC 18142, 
23-9 of Feb. 22nd was transcribed from the logs of Radio 
Stations New York, Washington, Tri City and Nashville,! 
and is certified to be true and correct to the best of my 
knowledge and ability. 

R. L. Bibb I 

R. L. Bibb 


Contact #7 
Washington 

23-9 

FDN 26/CFR E GJ 53/40 

WA C AG NY KY (12:28AM EWT) 

i 

Flight 9 reported to Washington as “Over Doncaster 
at 12:26AM Contact Flight Rules estimating Gordonsville 
12:53AM at 4000 feet. Operator A. G. Bendik at Washing¬ 
ton acknowledged. This contact was made at 12:28AM 
EWT on 3257.5KC. 

i 

Intercept #7 

New York j 

23-9 i 

FDN 26/CFR GJ 53/ ! 

GJ 43/RPT GJ ALT 

GJ 53/40 ! 

WA-NY C HD (12:28AM EWT) 

Operator Marian Hart at New York intercepted contact 
#7 as made by Washington and recorded the time as 12:2^ 
AM EWT. 


i 

i 


* 
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Intercept #7 
Tri City 

23-9 

FDN 26/CFR E GJ 53/40 
WA C VR (12:28AM EWT) 

Operator V. P. McDowell at Tri City intercepted contact 
£7 as made by Washington and recorded the time as 12:28 
AM EWT. 

Intercept #7 
Nashville 

23-9 

FDN 26/CFR GJ 53/40 
WA C XG (11:28PM CWT) 

Operator C. E. Linville intercepted contact #7 as made 
by Washington and recorded the time as 11:28PM CWT. 

5)37 Contact #8 
Washington 

23-9 

GJ 54/40 E RO 45/40 

WA C NQ NY-HD (12:57AM EWT) 

Flight 9 reported to Washington as “Over Gordonsville 
12:54AM at 4000 feet estimating Roanoke at 1:45AM at 
4000 feet”. Operator F. W. Young acknowledged. Op¬ 
erator Hart at New York acknowledged to Washington as 
having intercepted this contact. This contact was made at 
12:57AM EWT on 3257.5 KC. 

Intercept #8 
New York 

23-9 

G J 54/40 RO 45/40 
WA C HD (12:57AM EWT) 



Operator Hart at New York intercepted contact #8 asj 
made by Washington and recorded the time as 12:57AM 
EWT. | 

Intercept #8 

Tri City j 

23-9 ! 

GJ 54/40 E RO 45/40 1 

W AC WO (12:57AM EWT) I 

Operator Helen Wolff at Tri City intercepted contact| 
#8 as made by Washington and recorded the time as 12:57 
AM EWT. | 

i 

I 

Intercept #8 

Nashville j 

23-9 | 

GJ 54/40 RO 45/40 
WA C XG(11:57PM CWT) 

Operator Linville at Nashville intercepted contact #8 
as made by Washington and recorded the time as 11:57PM 
CWT. 

i 

i 

Contact #9 
Nashville 

23-9 | 

RO 45/40 E US 06/40 

NAA014/390/ T-56 T-FA ! 

NA C YM TI WO NY HD (12:49AM CWT) 

j 

Flight 9 reported to Nashville as “ Over Roanoke 1:45 
AM at 4000 feet estimating Pulaski at 2:0 6AM at 400Q 
feet”. Operator C. R. Evans acknowledged and trans¬ 
mitted as follows “Nashville Altimeter 30.14 Pressure 390 
above zero”, and messages T-56 and T-FA as follows 
“ATC clears Flight 9 to Knoxville to cruise at 4000 
feet, Captain Stroud Flight 9 copy Tri City, Knoxville* 
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Flight Sup’t New York; Clear 9 over Tri City to Nashville 
Instruments and over the top authorized Tri City to Smith- 
ville alternate Knoxville contact Flight Rules Smithville 
to Nashville fuel minimum 310 gallons over Tri City, signa¬ 
ture Slaughter Nashville.’’ Operator Wolff at Tri 
588 City and Hart at New York acknowledged to Nash¬ 
ville as having intercepted this contact. This contact 
was made at 12:49AM C’WT on 3257.5 KC. 

Intercept #9 
New York 

23-9 

RO 45/40 IJS 06/40 

NAA3014/390 ATC CLRS 9 KX CRZ/40 MSG CAPT 
STROUD CLR 9 OVER TI NA INSTOP TI XM 
AXiTN KX CFK SM NA FUEL MIN 310 OVER TI 
SLAUGHTER NA 
NA C HD TI WO (1:50AM EWT) 

Operator Hart at New York intercepted contact #9 as 
made by Nashville and recorded the time as 1:50AM EWT. 
Operator Hart also recorded Tri City acknowledgement to 
Nashville as having intercepted this contact. 

Intercept #9 
Washington 

23-9 

RO 47/40 E US 06/40 

NA C NQ 11:48AM EWT) QRL ON 25 

Operator Young at Washington intercepted contact #9 
as made by Nashville and recorded the time as 1:48AM 
EWT. Operator Young indicates he was busy on Route 25 
Frequency. 
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Contact #10 
Nashville 

23-9 

US 05/40 E TI 49/40 ! 

NA C IM NY HD (1:05AM CWT) 

Flight 9 reported to Nashville as “Over Pulaski at 2:05 
AM at 4000 feet estimating Tri City at 2:49AM at 4000 j 
feet”. Operator Evans acknowledged. Operator Hart atj 
New York acknowledged to Nashville as having intercepted 
this contact. This contact was made at 1:05 AM CWT on! 
3257.5 KC. | 

Intercept #10 
New York 

23-9 | 

US 05/40 TI 49/40 
NA C HD (2:05AM EWT) 

Operator Hart at New York intercepted contact #10 as! 
made to Nashville and recorded the time as 2:05AM EWT. 

Intercept #10 

Washington ! 

i 

23-9 

US 05/40 E TI 49/40 

NA C NQ (2:05 AM EWT) | 

589 Operator Young at Washington intercepted con¬ 
tact #10 as made by Nashville and recorded the time 
as 2:05AM EWT. j 

Intercept #10 

Tri City j 

23-9 | 

US 05/40 E TI 49/40 

NA C WO NY-HD (2:05AM EWT) 

Operator Wolff at Tri City intercepted contact #10 as 
made by Nashville and recorded the time as 2:05AM EWT. 


I 

i 
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Operator Wolff also recorded the New York acknowledg¬ 
ment to Nashville as having intercepted this contact. 

Attempt #11 
Nashville 

23-9 

NA TI KX UN RAISE FOR TI REPORT 
NA MISSED C YM (1:57AM CWT) 

Operator Evans attempted to establish contact with 
Flight 9 with the assistance of Tri City and Knoxville. 
Flight 9 was not contacted. This contact was attempted at 
2:57AM EWT on 3257.5 KC. 

Attempt Intercept #11 
Tri City 

23-9 

NA CALLED 
TICALLED 
KX CALLED 
NA CALLED 
TICALLED 
NA REQD 7 TO CALL 9 

7 AVSD 9 MUST HAVE RADIO TROUBLE TRIED 
CALLING HIM 30 MINS AGO 
NA-TI-XX C WO (2.57AM) 

Operator Wolff at Tri City intercepted and assisted with 
attempted contact #11 made by Nashville. Operator Wolff 
also recorded that Nashville requested Flight 7 to call 
Flight 9. Flight 7 replied “9 must have radio trouble tried 
calling him 30 minutes ago”. Operator Wolff recorded the 
time as 2.57AM EWT. 

590 Attempt #12 
Nashville 
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23-7 

ADV ATC WE ARE CTC FRM /50 

WILL U GIVE -9 A CALL 

(-7 CALLED -9, NO ANSWER) 

NA HE MUST HAVE RDO TRBL I TRIED TO GET 
HIM A WHILE AGO 
NA C YM (1:58AM CWT) 

Flight 7 reported to Nashville as follows “Advise ATC 
we are contact from 5000 feet”. Operator Evans acknowl¬ 
edged and transmitted “Will yon give Flight 9 a call”. 
Might 7 called Flight 9 and received no answer. Flight 7 
then reported to Nashville as follows “Nashville, he must 
have radio trouble I tried to get him awhile ago”. This 
contact was made at 1:58AM CKT on 3257.5KC 

Broadcast #13 
Nashville 

23-9 

NA BROADCASTING 

KX XM AND NA 130AM WX 

NA MISSED C YM (2:07AM CWT) 

Operator Evans at Nashville broadcast the Knoxville, 
Smithville and Nashville 1:30AM CWT weather. This 
broadcast was made at 2.07AM CWT on 3257.5 KC. 

Broadcast 
Intercept #13 

23-9 

NA B DCSTG KX SPL 130 34 SCTD 41/41 SW8 
XM 130 CLR 38/32 SW7 

NA 130 CLR 39/39 W13 '! 

C HD 

NA INCOMPLETE CTC (307AM EWT) 

Operator Hart at New York intercepted broadcast #13 j 
as made by Nashville and recorded the time as 3.07AM i 
EWT. I 
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Broadcast 
Intercept #13 

23-9 

KX 130 WEA SPL SCTD 34 8 41/41 SW8 
SM 130 CLR 38/32 SW7 
NA CLR 39/39 W13 
NA BROADCASTING C WO 

Operator Wolff at Tri City intercepted broadcast #13 
made by Nashville and recorded the time as 3:08AM EWT. 

591 Broadcast #14 
Nashville 

23-9 

NA BRDCSTG 

230AM NA WX NAA016/370+ 

NA MISSED C YM (2.44AM CWT) 

Operator Evans at Nashville broadcast to Flight 9 the 
2:30AM CWT weather and the Nashville Altimeter as 30.16 
Pressure Altitude 370 above. This contact was broadcast 
at 2.44AM CWT on 3257.5KC. 

Broadcast #15 
Nashville 

23-9 

T-FI 

NA MISSED C YM (3:07AM CWT) 

Operator Evans at Nashville broadcast message T-FI as 
follows “TI 2:30AM M 30 OVC SCTD 10 9 38/28 WNW 
13/009 Pirep top ovc 74MSL 30 NE TI KX 2:30AM M34 
brkn 8 41/34 SW10/018 
XM 230AM CLR 37/32 W9/018 
NA 230AM CLR 36/28 W7/016”. 


This broadcast was made at 3:07AM CWT on 3257.5 KC. 





Broadcast 
Intercept #15 
New York 

23-9 

NA BDCSTD XM 230 CLR 37/32 W9.018 
NA 230 CLR 36/28 W7/3016 

C HD (4:08AM EWT) | 

NA INCOMPLETE CONTACT 

Operator Hart at New York intercept broadcast #15 as 
made by Nashville and recorded the time as 4:08AM EWT.; 

Broadcast 
Intercept #15 

Tri City j 

23-9 j 

NA 230 TI M30 OVC 10 BRKN 9 38/28 WNW13/009 
PIREPS TOP OVC 74 MSL 30 NE TI 
KX 230 M34 BRKN 8 41/34 SW10/018 
SM 230 CLR 37/32 W9/018 
NA 230 CLR 36/28 W7/016 
NA C WO 

BROADCAST j 

Operator W^olff intercepted broadcast #15 as made by 
Nashville. 

592 Broadcast #16 
Nashville 

23-9 

NA BRDCSTG 
NAA016/370+ 

NA MISSED C YM (3:20AM CWT) 

Operator Evans at Nashville broadcast to Flight 9 as 
follows “Nashville Altimeter 30.16 Pressure Altitude 370 




38 


feet above zero.” This broadcast was made at 3:20AM 
CWT on 3257.5 KC. 

Broadcast 
Intercept #16 
New York 

! i 

23-9 

NA BDCSTG NAA 3016/370 
C HD (4:20AM EWT) 

NA INCOMPLETE CTC 

Operator Hart at New York intercepted broadcast #16 
as made by Nashville and recorded the time as 4:20AM 
EWT. 

Broadcast #16 

Intercept 

Washington 

23-9 

NAA 016/+370 

NA INCOMPLETE CONTACT C NQ (4:20 AM EWT) 
BROADCAST 

Operator Young at Washington intercepted broadcast 
#16 as made by Nashville and recorded the time as 4:20 
AM EWT. 

Broadcast 

i 

Intercept #16 
Tri City 

23-9 

NAA 3016/370+ 

NA C WO BROADCASTING (4:20AM EWT) 

Operator Wolff at Tri City intercepted broadcast #16 as 
made by Nashville and recorded the time as 4:20AM EWT. 
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i 

Broadcast #17 

Nashville j 

* 

23-9 

TFC AA2 E XM 35/50 AA6 OFF NA 24/CRZ/50 
NA MISSED C YM (3:36AM CWT) 

Operator Evans at Nashville broadcast to Flight 9 as 
follows “Traffic American Airlines Flight 2 estimating 
Smithville at 3:35AM at 5000 feet American Airlines Flight 
6 off Nashville 3:24AM cruising at 5000 feet”. This broads 
cast was made at 3:36AM on 3257.5 KC. 

i 

| 

593 Broadcast 

Intercept #17 
New York 

23-9 

TFC AA2 E XM 35/50 AA6 OFF NA 24 CRZ /50 
NA C HD (4:37AM EWT) 

, I 

Operator Hart at New York intercepted broadcast #17 
as made by Nashville and recorded the time at 4:37AM 
EWT. I 

i 

Broadcast #18 

Nashville j 

23-9 

NA BRDCST, US TI KX XM NA 330AM WX 
NA MISSED C YM (3:56AM CWT) 

I 

Operator Evans at Nashville broadcast to Flight 9 the 
Pulaski, Tri City, Knoxville, Smithville and Nashville 
3:30AM CWT weather. This broadcast was made at 3:56 

AM CWT on 3257.5 KC. | 

i 

i 

Broadcast • | 

Intercept #18 
New York 
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23-9 

NA BDCSTD US 330 M17 BRKN 9 37/32 WSW23 
STRONG GUSTS /997 

TI 330 M40 OVC 37/24 WNW14/011/BINOVC 
KX 330 E 34 OVC 8 41/31 SW13/018 
XM CLR 37/29 W7/018 
NA CLR 37/36 SSW9/016 
C HD (4:55AM EWT) 

NA MISCONTACT 

Operator Hart at New York intercepted broadcast #18 
as made by Nashville and recorded the time as 4:55AM 
EWT. 


Broadcast 
Intercept #18 
Washington 

23-9 

NA BROADCASTING TO -9 

US 330AM M17 BRKN 9 37/32 WSW 23 + /977 

TI 330A M40 OVC 37/24 WNW 14/011 BINOVC 

KX 330A E30 OVC 41/31 WSW 13/018 

XM 330A CLR 36/39 W7/018 

NA 330 CLR 36/27 SSW 9/016 

NA INCOMPLETE CONTACT C NQ (4:55AM EWT) 
BROADCAST 

Operator Young at Washington intercepted broadcast 
#18 as made by Nashville and recorded the time as 4:55AM 
EWT. 


594 Broadcast 

Intercept #18 
Tri City 

23-9 

US 330 M17 BRKN 9 37/32 WSW23+ 2997 
TI 330 M40 OVC 37/24 WNW 14/011/BINOVC 
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KX 330 E 34 OVC 8 41/31 SW13/018 
XM 330 CLR 36/29 W7/018 
NA 330 CLR 36/27 SSW9/016 
XA C WO (4:56AM EWT) 

BROADCASTING 

WA BROADCAST AT 00/ j 

% ! 

Operator Wolff at Tri City intercept broadcast #18 as 
made by Nashville at recorded the time as 4:56AM EWT. ! 
Operator Wolff also indicates that Washington broadcast 
this contact 5:00AM EWT. j 

Broadcast #19 
Washington 

23-9 | 

WA BROADCASTING -9 ! 

US 330A M 17 BRKN 9 37/32 WSW23+ /997 
TI 330A M 40 OVC 37/24 WNW14/011 BINOVC 
KX 330A E 30 OVC 41/31 WSW13/018 
SM 330A CLR 36/39 W7/018 
NA 330A CLR 36/27 SSW9/016 
WA INCOMPLETE CONTACT C NQ (5:02AM EWT) 
BROADCAST j 

Operator Young at Washington broadcast to Flight 9 
the Pulaski, Tri City, Knoxville, Smithville and Nashville 
330AM CWT WEATHER. This broadcast was made at' 

5:02AM EWT on 3257.5 KC. j 

i 

Broadcast 

Intercept #19 j 

New York 

23-9 j 

WA RPTD US TI KX XM NA WX 
C HD (5:01AM EWT) j 

Operator Hart at New York intercepted broadcast #19 

as made by Washington and recorded the time as 5:01AM 

EWT. 


J 
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595 Broadcast 

Intercept #19 
Nashville 


23-9 

WA REBROADCSTG 

US 330 M17 BRKN 9 37/32 WSW23+ /991 

TI 330 M40 OVC 37/24 WNW14/011 

KX 330 E30 OVC 41/31 WSW13/018 

XM 330 CLR 36/39 W7/018 

NA 330 CLR 36/37 SSW9/016 

NA MISSED C YM (4:01AM CWT) 

Operator Evans at Nashville intercepted broadcast #19 
as made by Washington and recorded the time as 4:10AM 
CWT. 


Broadcast #20 
Nashville 

23-9 

NA BRDCSTG 

430A US TI KX XM AND NA WX 
NA MISSED C YM CC AND WA REBROADCST 
(4:49AM CWT) 

Operator Evans at Nashville broadcast to Flight 9 the 
Pulaski, Tri City, Knoxville, Smithville and Nashville 4:30 
AM CWT weather. This broadcast was made at 4:49AM 
CWT on 3257.5 KC. 


Broadcast 
Intercept #20 
New York 

23-9 

NA BDST 

US 430 M37 BRKN 7 36/27 WSW25 STRONG GUSTS /99S 
TI 430 M45 OVC 37/25 WSW7/010/BINOVC 
KX SPL 430 sctd 34 8 39/34 SW13 
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XM 430 CLR 36/29 WSW5/018 
NA 430 CLR 36/26 SSW8/016 
RPTD BY CC 
RPTD BY WA 
C HD (5:49AM EWT) 

NA MISCTC | 

Operator Hart at New York intercepted broadcast #20 
as made by Nashville and recorded the time as 5:49AM 
EWT. Opr. Hart also indicates that Cincinnati and Wash¬ 
ington repeated broadcast #20 as made by Nashville. 

596 Broadcast i 

Intercept #20 
Tri City 

23-9 I 

US 430 SPL M37 BRKN 7 36/27 WSW25+ /998 
TI430 M 45 OVC 37/25 WSW7 3010/BINOVC 
KX SPL 430 SCTD 34 8 39/35 SW13 
XM CLR 36/29 WSW5/018 | 

NA 430 CLR 36/26 SSW8/016 ! 

NA C WO (5:47AM EWT) j 

BROADCAST ! 

CC BROADCAST ! 

WA BROADCAST j 

i 

Operator Wolff at Tri City intercepted broadcast #20 
as made by Nashville at 4:49AM CWT and recorded the 
time as 5:47AM EWT. Operator Wolff also indicates that 
Cincinnati and Washington repeated broadcast #20 as 
made by Nashville. 


I 
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Filed Feb 18 1947 


Motion for Summary Judgment 

Comes now the Plaintiff above-named, by his Counsel, 
and moves the Court to enter summary judgment in the 
above-entitled case in favor of the Plaintiff, and to impanel 
a jury for the purpose of determing damages only. 

As grounds for said motion, Plaintiff shows the Court 
the pleadings in said case together with the facts set forth 
by Defendant in its answers to interrogatories herein 
filed demonstrate that there is no genuine issue as to any 
material fact, except as to damages. 

Welch, Daily & Welch 
By: H M Welch 

Attorneys for Plaintiff , 

• ••••••••• 

476 Filed May 28 1947 

Motion to Amend Answer to Complaint 

Comes now the defendant by its attorney, and moves the 
Court to permit it to amend its answer by including as 
additional defenses the following: 

Defendant is not responsible to plaintiff because the 
accident, which is the subject of plaintiff’s suit, was an 
unavoidable accident caused by weather conditions then 
and there existing; the accident occurred as the result of 
an Act of God; that the accident was an inevitable and 
unavoidable accident; that plaintiff was subject to the War¬ 
saw Convention; and that the accident resulted from a 
periol of aircraft assumed by the plaintiff. 

In support of said motion refer to the points and authori¬ 
ties attached hereto and prayed to be read as a part hereof. 

Richard W. Galiher 

Attorney for Defendant , 

[Memo.: Defendant’s Brief in Opposition to Motion for 
Summary Judgment, Tr. pp. 477-489.] 
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490 Filed Jul 14 1947 j 

Memorandum 

Morris, J. The complaints in Civil Action Nos. 32459 and 
32460 show that the plaintiffs were passengers for hire on 
an airplane owned and operated by the defendant corpora¬ 
tion. They claim that, because of the negligent operation 
of said airplane, it was caused to crash into the side of a 
certain mountain in the State of Virginia, near the town of 
Rural Retreat. These plaintiffs received serious injuries^ 
for which they seek to recover damages. The plaintiff in 
Civil Action No. 32461 is the husband of the plaintiff in 
Civil Action No. 32459 and seeks to recover damages for 
loss of consortium as a result of the injuries received by 
his wife. The answer of the defendant denies that any in¬ 
juries received by the plaintiffs in the first two cases, or 
by the plaintiff’s wife in the last case, were the result of any 
negligence on its part. Numerous interrogatories 

491 were propounded by the plaintiffs, which, with the 
answers thereto and documents attached to said an¬ 
swers, by stipulation, are to be considered as having been 
filed in each case.* Thereupon there were motions for sum¬ 
mary judgment in favor of the plaintiffs and against the 
defendant, except as to the amount of damages, on the 
ground that there is no genuine issue as to any material 
fact. These motions were opposed by the defendants, a 
hearing was had thereon; and subsequent thereto memo¬ 
randa on behalf of the parties have been submitted. 

It is the position of the plaintiffs that the answers to tfie 
interrogatories reveal that the flight on which the defend¬ 
ant’s airplane here involved was engaged was planned and 
executed at an altitude greatly below the minimum altitude 
permitted by the safety regulations established by the Civil 
Aeronautics Administration, and also contrary to regula¬ 
tions of the defendant company; that the flight was planned 
and executed for an altitude of 4000 feet and crashed into 
the side of a mountain at an estimated point 3910 feet above 
sea level; that Regulation 61.7401 provides: 


i 

i 

i 
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No scheduled air carrier aircraft shall be flown at an 
altitude of less than 1000 feet above the highest obstacle 
located within a horizontal distance of 5 miles from the 
center of the course intended to be flown, except during 
take-offs and landings or when operating in accordance 
with specific procedures for definite localities approved by 
the Administrator. 

It is further shown that the mountain into which the plane 
crashed is about two miles from the center of the course, 
and is approximately 4000 feet high. Therefore, under 
this regulation, it is insisted that the plane should not have 
been flown at an altitude less than 5000 feet. It is further 
insisted that the weather conditions were shown to be such 
that contact flying should not have been planned or executed 
under existing regulations, and that instrument flying, 
which in these circumstances should have been planned and 
executed, required an altitude of not less than 6500 feet; 
that all of the obstacles on the course the flight was to be 
flown were known to the pilot of the plane and the dis¬ 
patcher of the defendant company who approved the flight 
plans; that, even in the absence of the regulations, this 
action was gross negligence. 

492 The position of the defendant is that, having de¬ 
nied the allegations of negligence and having de¬ 
manded a jury trial, there is a genuine issue of facts which 
should be tried by a jury, and therefore summary judg¬ 
ment should not be entered. The defendant further insists 
that written interrogatories and the answers thereto are not 
intended by Rule 56 of the Federal Rules of Civil Procedure 
to be the basis for a summary judgment. A further conten¬ 
tion is that the plaintiffs in their complaints, interroga¬ 
tories and answers thereto, and motions based thereon 
have not “definitely and beyond all doubt shown just how 
the accident occur red. 7 9 Defendant, having made a motion 
for leave to file an amended answer setting forth the de¬ 
fenses of “ (1) Act of God, (2) unavoidable accident caused 
by weather conditions, (3) inevitable and unavoidable ac¬ 
cident, and (4) that the accident resulted from a peril of 
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aircraft assumed by the plaintiffs,” insists that it should! 
be permitted to file such amended answer, and should have | 
the right to a determination by the jury of the issues raised 
by said answer. It is also urged by defendant that, while 
the answers to the interrogatories reveal that the airplane 
was flying at an altitude of 4000 feet at 2:05 a. m., it is not 
a proper inference that it was flying at an altitude of 4000j 
feet at the time of the accident, approximately 2:25 a. m., 
particularly in view of the fact that the crash occurred at an 
altitude of 3910 feet. The point here made by the defend¬ 
ant, as I understand it, is that obviously there was a loss 
of altitude of at least ninety feet, and that the data relied 
on by the plaintiffs does not reveal the cause of such loss of 
altitude, and that the defendant should be permitted to 
prove such “heretofore unrevealed facts at the jury trial 
herein.” The defendant further insists that whether or not 
the pilot should have been flying “contact” or “on instru¬ 
ments” is a question which is properly for jury determina¬ 
tion. The defendant also insists that, if the planning and 
execution of the flight at an altitude of 4000 feet was negli¬ 
gence, as claimed by the plaintiffs, such negligence was not 
the proximate cause of the injuries to the plaintiffs, because* 
if the flight had been executed at that altitude, it would have 
cleared, the mountain; and, in this connection, it is 
493 also insisted by defendant that, if the defendant was 
guilty of violating the Civil Aeronautics Rules by 
dispatching the flight on contact flight rules rather than on 
instrument rules, it is nowhere shown that such violation 
was the proximate cause of the injuries complained of. The 
defendant further insists that the answers to the interroga¬ 
tories relied upon by plaintiffs should be construed in the 
light most favorable to the defendant, and, when so con¬ 
strued, “many debatable questions of fact are revealed,” 
on which defendant is entitled to a jury determination. With 
respect to the cases in which Mrs. Violet Ulen and Franci^ 
Graeme Ulen are plaintiffs, it is contended that the claims 
of such plaintiffs are subject to the Warsaw Convention 
(convention for the unification of certain rules relating to 


i 

i 
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international transportation by air, U. S. Treaty Series No. 
S76), which provides in Article 20: 

(1) The carrier shall not be liable if he proves that he 
and his agents have taken all necessary measures to avoid 
the damage or that it was impossible for him or them to take 
such measures. 

(2) In the transportation of goods and baggage the car¬ 
rier shall not be liable if he proves that the damage was 
occasioned by an error in piloting, in the handling of the 
aircraft, or in navigation and that, in all other respects, he 
and his agents have taken all necessary measures to avoid 
the damage. 

and that the Convention in Article 22 fixes the amounts of 
liabilties of air carriers and requires proof of “wilful mis¬ 
conduct’’ before a recovery of more than $8291.87 can be 
allowed. It is the position of the defendant that Mrs. Vio¬ 
let Ulen was on a flight from the United States to Mexico, 
thus making the Convention applicable to her and to Fran¬ 
cis Graeme Ulen, her husband, who claims damages because 
of her injuries. The defendant urges that “it does not 
seem within the intent of the Warsaw Convention that an 
air carrier can be shut off from its defensive rights under 
Article 20, as quoted above,” and further that “the Federal 
Rules of Civil Procedure were not intended to wipe out 
treaty rights and defenses such as those created by the 
above quoted Convention, and substitute written interroga¬ 
tories in their stead.” And finally, the defendant insists 
that cases involving automobile accidents are not applicable 
to the operation of airplanes. 

494 The summary judgment procedure prescribed in 
Rule 56 of the Federal Rules of Civil Procedure (the 
material part of which is quoted in the margin 1 ) is a pro- 

i Bole 56. Summary Judgment. 

(c) Motion and Proceedings Thereon. # # * The judgment sought shall 
be rendered forthwith if the pleadings, depositions, and admissions on file, to¬ 
gether with the affidavits, if any, show that, except as to- the amount of dam¬ 
ages, there is no genuine issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. 


I 
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cedural device for promptly disposing of actions in which 
there is no genuine issue as to any material fact. In many 
cases there is no genuine issue of fact, although such ah 
issue is raised by the formal pleadings. The very object of 
the motion for summary judgment is to separate what is 
formal, or pretended, in denial or averment from what ii 
genuine and substantial, so that only the latter may subject 
a suitor to the burden of a trial. To obtain this end, the 
rule permits a party to pierce the allegations of fact in the 
pleadings and to obtain relief by summary judgment where 
facts set forth in detail in affidavits, depositions and ad¬ 
missions on file show that there are no genuine issues of 
fact to be tried. The court is authorized to examine evi¬ 
dence, not for the purpose of trying an issue, but to deters 
mine whether there is a genuine issue of fact proper for 
trial. 2 | 

I cannot agree with defendant’s contention that answers 
to interrogatories may not serve as “admissions on file’!’ 
for the purposes of a motion for summary judgment. The 
case relied upon by defendant 3 shows that the interroga¬ 
tories rejected as the basis for a summary judgment were 
propounded to officers of two of the defendants without 
notice or opportunity of either of said defendants “to cross 
the interrogatories asked the other.” In a subsequent 
decision 4 the same court stated interrogatories and admis¬ 
sions could be considered on a motion for summary judg¬ 
ment under Rule 56. A further distinguished authority, 
who actively participated in the preparation of the Federal 
Rules of Civil Procedure, now a justice of this Court, 
495 expressly includes “answers to interrogatories” as 
a method to determine whether there is or is not a 
genuine issue as to any material fact upon a motion for 
summary judgment. 5 ! 


2 3 Moore 7 s Federal Practice 3174, and cases cited. 

3 Town, of River Junction v. Maryland Casualty Co. (C. C. A. 5th, 1940) 
110 F. (2d) 278. 

* Kohler, et al. v. Jacobs, et al. (C. C. A. 5th, 1943) 138 F. (2d) 440. 

3 Holtzoff, New Federal Procedure and the Courts, pp. 141-142. 


i 

i 

i 
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The answers to the interrogatories clearly show that the 
flight was planned and executed at an altitude far below 
that which, in the circumstances, was required by the safety 
regulations of the competent authority to prescribe them. 
Without any explanation or justification, and none has been 
given, there can be no doubt that such action constitutes 
negligence. With the acts shown by such answers and ad¬ 
missions before the Court, and without more, the only in¬ 
ference which reasonable minds could make would be that 
the negligence of the defendant was the proximate cause 
of the injuries complained of. With such fact and no more 
before the Court, no other course could be taken at a trial 
before a jury than the direction of a verdict in favor of the 
plaintiffs. The decision of the Court now, as then, is not 
a decision on the issues of fact, but a decision that there 
is no genuine issue of fact to be tried by a jury. 6 

I cannot agree with defendant that this conclusion 
should not be reached because the admissions before the 
Court do not “definitely and beyond all doubt show just 
how the accident occurred, ” nor by the unexplained cir¬ 
cumstance that the crash occurred ninety feet below the 
4000 feet altitude; nor do I agree with defendant’s conten¬ 
tion that any construction of the answers to the interroga¬ 
tories relied upon would reveal such debatable questions 
of fact from which a genuine issue of fact would arise for 
determination by a jury. Except as it may affect the 
amount of damages, I see nothing in the provisions of the 
Warsaw' Convention relied upon which w’ould justify any 
different conclusion from that which has been stated. Sure¬ 
ly that treaty w'as not intended to fix the procedures by 
which a competent court could, under its recognized rules, 
determine w’hether or not there were genuine questions 
of fact to be tried by a jury. 

496 If, therefore, there were nothing else in the case 
to be considered, summary judgment should now be 

c Fletcher v. Krise, 73 App. D. C. 266, 120 F. (2d) 809; Miller v. Miller, 
74 App. D. C. 216, 122 F. (2d) 209; Williams v. Kolb, 79 U. S. App. D. C. 
253, 145 F. (2d) 344. 
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entered in favor of the plaintiffs and against the defend¬ 
ant. There are circumstances, however, which lead me to 
the conclusion that such action should not be taken in the 
present posture of the case. Counsel for the defendant has 
but recently come into the case by reason of the death of ! 
former counsel. He has filed a motion for, and at the I 
hearing on the motion under consideration asked, leave to 
file an amended answer setting up further defenses. The 
filing of such answer as is described in his motion would not, 

| 

without more, suffice to defeat the motion for summary 
judgment. General allegations are no more effective 
against such motion than general denials. What is here 
required on the part of the defendant is such showing of 
proof, either in justification of the action of the defendant 
and its agents shown by the answers to the interrogatories, 
or as would justify reasonable minds in making the infer¬ 
ence that the defendant’s negligence w T as not the proximate 
cause of the injuries complained of. That this could be done 
under the defenses indicated in the motion for leave to file j 
an amended answer is a question which I think should not j 
be passed upon in the circumstances to which I have al¬ 
luded. 

Leave will, therefore, be granted to file an amended an- i 
swer, setting forth such defenses as have been indicated, j 
but the granting of this leave is not intended to indicate I 
that the mere designation by conventional terms of the na-j 
ture of the defenses •would constitute a sufficient amended! 
answer. The requirement here is that the defendant show, 
by appropriate pleadings and depositions and admissions 
on file, together with affidavits, if any, that there is a gen-j 
uine issue as to any material fact, except as to the amount 
of damages. An order will be submitted by counsel fixing 
the time allowed for this purpose. 

Decision on the present motion for summary judgment 
is continued for further hearing after the filing of thej 
amended answer and offer of proof submitted by 
497 defendant in opposition to the motion. 
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Leave will. be granted to plaintiffs to amend such 
motion, if desired, upon usual notice to defendant. 

Orders to this effect will be submitted by counsel. 


July 14, 1947. 

• • • • 


Jas. W. Morris, 
Justice. 




498 Filed Jul 29 1947 

Order 

This matter coming on to be heard on the plaintiff’s mo¬ 
tion for summary judgment supported by reference to inter¬ 
rogatories answered by defendant in this case and after 
hearing argument of counsel and considering the memoran¬ 
dum of law filed herein, it is hereby, this 29th day of July, 
1947, 

Ordered and Adjudged, by the Court: 

(1) . Leave is hereby granted to the defendant to file an 
amended answer setting forth such further and other de¬ 
fenses to the cause of action herein as it may be advised. 
Said amended answer shall be filed not later than September 
15,1947. 

(2) . Leave is further granted to the defendant to file such 
affidavits, depositions or admissions in support of its de¬ 
fenses as pleaded in its answer to the complaint herein or 
in its amended answer filed pursuant to this order as it may 
be advised, any such affidavits to be in the form prescribed 
by Rule 56 of the Federal Rules of Civil Procedure. Such 
affidavits or depositions shall be filed in this court not later 
than September 15, 1947. 

(3) . Decision on the present motion for summary judg¬ 
ment in this cause is hereby continued for further hearing 
after the filing of the amended answer and offer of proof 
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submitted by defendant in opposition to said motion for 
summary judgment. 

499 (4). Leave is hereby granted the plaintiff to amend 
her motion for summary judgment upon usual notice 

to the defendant as she shall be so advised after the filing of 
defendant’s opposition to the present motion. 

Jas. W. Morris, 

Justice. 

Consent : 

Welch, Daily & Welch, 

By: Carl W. Berueffy, 

Attorneys for Plaintiff. 

R. W. Galiher, 

Attorney for Defendant. 

• ••••••••• 

500 Filed Sep 15 1947 

Amended Answer 

The defendant, with leave of Court, amends its answer, 
heretofore filed herein, by designating said answer as its 
First Defense and adding thereto the following: 

Second Defense. 

For a second defense, defendant incorporates herein all 
of the averments of its said first defense heretofore filed 
herein, and further says that, at the time of the occurrence 
wherein plaintiff was injured, plaintiff was a passenger in 
international transportation en route from Washington, 
D. C., to Mexico City, Mexico, within the purview of the 
Treaty of Warsaw (49 Stats. 3000-3026), and plaintiff’s 
right, if any, to recover damages is governed by that Treaty 
and the total recovery, if any, in this action and in Civil 
Action No. 32,461 in this Court, wherein plaintiff’s husband 
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is plaintiff, is limited to 125,000 francs, or its equivalent of 
$8,291.87 in United States currency. 

Richard W. Galiher, 
Woodward Building. 

McKenney, Flannery & Craighell, 

by G. B. Craighell, 

Hibbs Building, 

Attorneys for Defendant. 

#•*•*••••* 

502 Filed Nov 12 1947 

Order Granting Motion for Summary Judgment and 
Directing Inquisition by Jury 

This matter having come on to be heard on the motion of 
the plaintiff for summary judgment, and it appearing to 
the Court from a consideration of the pleadings herein, the 
answers of the defendant to interrogatories submitted by 
the plaintiff and the briefs and memoranda herein filed that 
there is no genuine issue of fact as to any issue other than 
that of damages, it is by the Court this 12 day of Nov. 1947, 

Adjudged, Ordered and Decreed, that the plaintiff’s mo¬ 
tion for summary judgment be and the same hereby is 
granted; and it is further 

Ordered, that this case be placed upon the Calendar for 
pretrial and thereafter for inquisition by a jury as to the 
amount of damages suffered by plaintiff as a result of de¬ 
fendant’s negligence; and it is further 

Ordered, that the matters set forth in defendant’s second 
defense, wherein defendant asserts that the amount of dam¬ 
ages its liability recoverable by plaintiff is limited by the 
Warsaw Convention (49 Stats. 3000 to 3025), are hereby 
reserved for disposition by the Court at the time of said 
jury inquisition. 

Jas. W. Morris, 

Justice. 
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No objection as to form: 

R. W. Gauheb, 

G. B. Craighill, 

Attorneys for Defendant. 

• •••*••••• 

503 Filed Jan 10 1940 

Pretrial Proceedings 

i 

The Trial Court will have to determine the application 
of the provisions of the Warsaw Convention which was re¬ 
ferred to in Justice Morris’ memo. I 

It is the position of the defendants under the terms of 
the Warsaw Convention that liability is limited to the pres^ 
ent equivalent of 125,000 francs or $8,291.87. The plain¬ 
tiff contends that defendants are not entitled to that limita r 
tion; that under the proper interpretation as applied to this 
case the provisions of Article 25 of the Warsaw Convention* 
plaintiff is entitled to recover in excess of $8,291.87. 

• *•#**•••* 

i 

i 

I 

j 

j 


j 
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542 Filed Jan 11 1946 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 32461 

I 

Francis Graeme Ulen, 308-B Westchester Apartments, 
4000 Cathedral Avenue, Washington, D. C., Plaintiff , 

v. 

American Airlines, Inc., A Corporation, 730 Southern 
Building, Washington, D. C., (Serve: G. W. Hawes, 
Jr. District Traffic Manager), Defendant. 

Complaint for Damages, Personal Injuries, Negligence 

1. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia. 

2. The defendant is a corporation existing under the laws 
of the State of Delaware maintaining a principal office and 
place of business in the District of Columbia. The matter 
in controversy exceeds, exclusive of interest and costs, the 
sum of Three Thousand dollars ($3,000.00). 

3. The plaintiff has been for a long time past and was 
heretofore, on the 23rd day of February, 1945, and still is, 
the lawful husband of Mrs. Violet Ulen who was on the date 
aforesaid a passenger for hire on an airplane owned, main¬ 
tained and operated by the defendant corporation under an 
agreement whereby the defendant corporation was to trans¬ 
port and carry plaintiffs said wife Violet Ulen from the 
City of Washington, District of Columbia, to Mexico City, 

Mexico. 

! 

4. The defendant through its pilots of said airplane and 
other officers and agents negligently and carelessly planned 
and approved the flight plan under existing weather condi¬ 
tions and the terrain and route to be flown and negli- 

543 gently and carelessly mapped and planned said flight 
under said existing weather conditions and terrain 

and route to be flown and negligently and unskilfully oper- 
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ated said airplane on said flight so that on February 23,' | 
1945, at about 2:25 o’clock a.m. the said airplane was 
caused to crash into the side of, to wit, Glade Mountain, in 
the State of Virginia near the town of Rural Retreat. 

5. Because of and as a result of the various and combined 
acts of negligence aforesaid, the plaintiff’s said wife was 
severely and permanently injured; suffered great mental 
and nervous shock, multiple contusions and macerations j 
about the legs, a severe sprain of the left ankle, fracture of 
the seventh right rib, a fracture of the right clavicle, in¬ 
juries to her arms, body and back, frost bite of both feet and 
severe metatarsalgia and nervous exhaustion accompanied' 
by catastrophic nightmares rendering her permanently in¬ 
jured and disabled; she has been required to suffer and! 
undergo extensive hospitalization and medical treatment 
and will in the future be required to do so; she has suffered! 
excruciating physical pain and mental anguish coupled with j 
nervous exhaustion and foot injuries and damage, all of a! 
permanent character rendering her permanently unable to | 
discharge the usual duties of her employment and ordinary! 
routine social and household and family and marital duties | 
as a result of which plaintiff has lost and will be caused to| 
lose in the future the customary and usual household and! 
family services and financial contributions heretofore re¬ 
ceived from his said wife and has been and will be deprived j 
of his lawful conjugal companionship and consortion all to 
the loss and financial damage and detriment to the plaintiff 
in the sum of Fifty Thousand dollars ($50,000.00). 

544 Wherefore the plaintiff sues the defendant cor¬ 
poration and demands judgment in the sum of Fifty 
Thousand dollars ($50,000.) plus costs. 

Plaintiff demands a trial by Jury. 

i 

Welch, Daily & Welch j 

By: H M Welch j 

Attorneys for Plaintiff j 

• ••••••••#! 


I 
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Filed Jan 24 1946 
Civil Action No. 32461 


Answer to Complaint for Damages 

Defendant admits the allegations of paragraphs one, two 
and three of the complaint, and denies the allegations of 
paragraph four. Answering the allegations of paragraph 
five it denies that any injuries received by plaintiff’s wife 
were the result of any negligent acts on its part, and as to 
the remaining allegations of fact in said paragraph says 
that it has no knowledge or information sufficient to form 
a belief. 

Henry I. Quinn 
Attorney for Defendant 

• • • • , • • * • • • 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

Plaintiff’s Evidence. 

1 The above-entitled case came on for trial at 11 

o’clock a.m., on Tuesday, April 13, 1948, in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, in the Court House at Washington, D. C. 

Before: 

Honorable Jennings Bailey, Associate Justice of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, and a jury. 

Appearances: 

H. Mason Welch, Esquire, in behalf of the plaintiffs; 

G. Bowdoin Craighill, Esquire, Richard W. Galiher, Es¬ 
quire, and A. Murray Preston, Esquire, in behalf of the 
defendant. 
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2 Mrs. Violet Ulen, 

• •••••• 

Direct Examination 
By Mr. Welch: 

Q. You are Mrs. Violet Ulen, the plaintiff in this ease? 
A. Yes, sir. 

Q. Mrs. Ulen, will you please try to keep your voice qp 
so that all these jurors may distinctly hear what you have 
to say, and so that the Court and the reporter may hear 
everything that you say? 

How old are you, Mrs. Ulen? A. Forty-three. 

Q. You are married? A. Yes, sir. 

Q. And your husband is Captain Francis Ulen? A. Yes, 
sir. 

Q. Where do you live? A. At the Westchester Apart¬ 
ments. 

Q. Prior to this time have you been employed? A. YeS, 
sir. 

3 Q. Where were you employed? A. S. Kann Sons 
Company. 

Q. In what capacity? Tell us. A. Buyer. 

Q. How long had you been employed at Kami’s? A. 
Twenty years. 

Q. When did you terminate your employment there ? A. 
December 17 th. 

Q. You said that you were a buyer. In what department 
and what were your duties? A. I was buyer in lingerie, 
wash dresses, and negligees. 

Q. As a buyer what did your duties require of yon? 
What were your general duties as such? A. Buying tlpe 
merchandise, planning the advertising, see that the mer¬ 
chandise was on the floor for sale purposes, organizing the 
sales force. 

Q. This may be leading, but did your work require you 
to make trips out of the city? A. Yes, sir. 
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Q. To where and for what purpose? A. I went to New 
York and Chicago to buy. 

Q. In February, 1945, did there come a time when you 
contemplated an airplane trip? A. Yes, sir. 

4 Q. And did you start that trip? A. Yes, sir. 

Q. What was your destination from Washington? 
A. Mexico City. 

The Court: Will you speak a little louder, please, 
Madam ? 

Tine Witness: Mexico City. 

Mr. Welch: For the purpose of the record, if the Court 
please, it has been stipulated that Mrs. TJlen was a pas¬ 
senger on the plane and had her ticket for that flight, and 
I think it will be unnecessary to go into detailed question¬ 
ing about it. Is that correct, Mr. Craighill? 

Mr. Craighill: Yes. 

The Court: Very well. 

By Mr. Welch: 

Q. What time did you board the plane at Washington 
National Airport? A. Around midnight. 

Q. Were you accompanied by anyone or traveling alone? 
A. Traveling alone. 

Q. Do you remember about where your seat in the plane 
was located? A. Yes, sir; the third seat, single, in the rear 
of the plane. 

Q. Did you say on which side? A. On the right 
side. 

5 Q. Do you remember what you personally did 
during most of the progress of the flight? A. First 

I read a little and then I went to sleep. 

Q. Do you remember how the flight terminated? A. Yes, 
sir; in a crash. 

Q. Were you awake or asleep when the crash occurred? 
A. I was awake. 

Q. Now, how long before the crash occurred, had you 
awakened ? A. Possibly six or eight or ten minutes. 
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Q. When, the crash did occur, what happened to you? A. 
I was knocked unconscious. 

Q. When you regained consciousness, what is your recol¬ 
lection of your position, where you were, and your condi¬ 
tion ? A. I was buried in the debris of the plane, amongst 
the dead. 

Q. And what was your condition, as far as you know? 
A. My head was pushed down on my chin, as with a very 
heavy weight, and the cushion was gone and the frame, 
apparently, locked me in the seat, and legs and head was 
—together with this weight, pushing my head and neck 
down. 

Q. Where did you feel this weight push your head and 
neck downward? A. On top of my head; hack of my head. 

Q. Do you know where your extremities were at 
6 the time, your arms and legs? A. No, sir. 

Q. I don’t want to lead but tell us what your con¬ 
dition was. Did you feel your extremities to determine 
where the various parts of your body were? A. I had no 
feeling in my legs and right arm. I was able to use my 
left hand and arm, and I had no coat. My coat was gon^, 
and it was bitter cold, and I was in severe pain, and I tried 
to free myself. 

I had begged for help but voices told me that they could 
not help me. j 

Q. Now, just a moment. Where did you experience tbe 
pain that you mentioned, Mrs. Ulen? WTiere did you feel 
the pain? A. Severe pains in my neck and head, and I was 
quite nauseated. 

Q. All right Tell us what you did for the time being, 
not what you said or heard, but what you yourself did. A. 
Well, I freed—worked my left hand loose. WTien I found 
that I could use it, I finally tried to relieve my position, but 
when I moved I apparently caused severe pain. 

Q. No, just tell me what you did. I will ask you ques¬ 
tions about that. 
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Do not tell ns what anybody else said. What did you do ? 
A. I finally got this weight off my head. I had to 

7 pick—dig the debris away in order to get the weight 
off my head with my left hand. 

Q. Now, then, when you attempted to move the debris 
from your head, whatever the weight was, what, if any¬ 
thing, happened? A. This weight was so heavy. I kept on 
trying and each time I would try the Colonel above me 
would scream out in pain and curse me severely each time 
and begged to let him die in peace. 

Q. Did that Colonel survive or did he die there at the 
scene? A. He died. 

Q. Now, there came a time when you had removed the 

weight pressing on your head and neck? A. Yes, sir. 

Q. About how long was that, Mrs. IJlen, after the plane 

had crashed? A. It must have been around four hours. I 

0 

would not know exactly. 

Q. With respect to the dawn or break of day, could you 
give us any better idea of how close it was, we will say, to 
daybreak?- A. No, sir. 

Q. After you had succeeded in extricating the 

8 weight from your head, what then did you do ? 

A. I tried to straighten up, but the pain was so 

severe in mv neck and head that I could not for a while. It 
* 

seemed ages, but I finally was able to lift it a little. 

Q. At that time where were your right and left legs and 
your right arm? A. My left leg was jammed through the 
plane and the knee was driven into the metal or parts of 
the plane. 

My right leg was extended straight back, perhaps in a 
sitting position, and I could not find anything except the 
lower part of the very tip of my right thigh, which I found, 
and a small portion of my left side. 

Q. Mrs. Ulen, will you explain what position your right 
leg was in, when you said it was behind you? A. Well, I 
could not see the leg at all. I could only feel the under¬ 
neath part of the tip of the hip. I would say it was in a 
straight position back. I could not turn my head— 


Q. (Interposing) Now, just a moment. For the purpose 
of the record, you said back, but the record cannot take 
down what your motion was. Back where? Would you 
show us where so the record will show? A. Well, straight 
back of me. 

Q. I don’t like to ask leading questions, but when you 
say straight back of you, do you mean extended back that 
way, or mean up and back toward the rear? A. Back 

9 to the rear; straight in back toward the rear. 

Q. Did you eventually determine what, if any¬ 
thing, held it in that position? A. Part of the plane. 

Q. What, if anything, did you do about extricating your 1 
leg and getting your body in position where you could con- j 
trol yourself? A. When I got this terrible weight off of 
my head, I kept working my hand up, and I was still stuck j 
in my seat. 

I am sorry; I had to release the seat belt before I could, 
before I could start working my way up. 

I wasn’t sure I could make it and I thought my neck was 
broken, and I kept on, and after I got the weight off, I 
found feet. 

Q. Found what? A. Feet. j 

Q. Human feet? A. Shoes above my head, and I edged 
my way out by pulling my left hand to the ankles of a dead 
man. 

Q. And eventually did you get yourself extricated to the 
point where you could get out of the plane? A. Yes, sir, I 
had to. 

Q. At that time what were your feelings? What were 
the conditions of your legs and your arms? What feeling 
did you have? What sensation? A. My legs were 

10 numb, and my right arm was numb and had no feeh 
ing, and they were swollen and black looking. 

Q. And did you determine at any time what your posi¬ 
tion was with respect to the ground? A. At daylight. 

Q. And what was it? What was your position? A. I was 
up in the tail of the plane several feet, possibly ten. 
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Q. Several feet above the ground, you mean? A. Yes, 
sir. 

Q. And what did you do? A. I sat on the colonePs body. 

Q. Was the colonel still alive or had he died? A. He was 
dead and I had to get to the ground, which was a few feet 
from me. 

Q. Now, in the meantime, had you had any conversation 
or any words with anybody else there at the scene of the 
crash ? A. Yes. 

Q. Do you know with whom you had the conversation? 
A. I later learned it was Ricci and Schwartz. 

Q. By Ricci, you are referring to Lieutenant Leonard 
Ricci? A. Yes, sir. 

11 Q. And Lieutenant Schwartz? A. Yes, sir. 

Q. They were both Navy men? A. Lieutenant 
Schwartz was a Marine. 

Q. And Ricci in the Navy? A. Yes, sir. 

Q. When you got to the ground finally, what did you do 
then? A. I had worked a coat loose. 

Q. A little louder, if you can, please. A. I had worked 
two coats loose. It was so cold and I had no coat, and 
threw it down, and I later learned it was Ricci put the coat 
on me. I got to Ricci by pulling from limb to limb. 

Q. Limb to limb? What are you referring to? A. To 
trees. 


12 Q. What did you have when you went to them, be¬ 
sides the coat? A. I had thrown two—I took the 
Colonel’s shoes because I had none and threw them down to 
Ricci, and the coat, and Ricci put the shoes on my feet, 
and the coat. I was unable to. 

Q. Could you use your right arm at that time? A. No, 
sir. 

Q. Did you learn afterwards what had happened to your 
right arm? A. Afterwards; yes, sir. 

Q. What happened to it? A. A collar bone was broken. 

Q. After you had managed to be helped on with this coat 
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and gotten this Colonel’s shoes on, what did yon do? A. I 
pulled around the wreckage of the plane to see if I could 
aid the people who were still living. 

Q. Who did you find still living, I mean, other than Ricci 
and Schwartz? A. Miss Padget, the hostess, was still alive, 
and the Mexican, I don’t know him, the sailor. 

• # * • * • • • * • ; 

13 Q. Do you know how long it took you to go from 
where the boys were to Miss Padget, and from Miss j 

Padget back to the boys, and then the return trip with the 
coat? A. No, sir, but when I returned with the coat, Ricci 
told me to put the shoes on again, that I had walked out of j 
them. | 

Q. How did you manage to navigate? How were you j 
able to walk at the time? I didn’t walk. I didn’t. I put 
my right shoulder against the trees, it was very wooded j 
and underbrushed, thickly, and I put my right shoulder 
against the tree and I took my left hand and lifted my right j 
leg forward and caught hold of either a limb or a tree and 
pulled my left leg with me. 

Q. Did you have any sensation or feeling in your right 
leg at the time? A. No, sir. 

Q. Going back a little bit, before you had gotten out of j 
the plane and after you had gotten the weight off your head 
and shoulder, did you see anything before daybreak that | 
was noteworthy? A. When I finally was able to raise my 
head a little I saw a light. 

14 Q. Did you have any conversation with Ricci and 
^ Schwartz about the light? A. Yes, sir. I told them— 

• * • * * * * • * - • j 

Q. After you had gotten the coat for the hostess, then i 

what did you do? A. The sailor begged me for a coat, and | 

I told him I didn’t have one, but I would go for help, and j 
I remember starting down the mountain, but it was such a 
horrible nightmare, and I was in so much pain in my head 
and neck that I don’t remember much now. 
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Q. Did you have any conversation with Ricci and 
Schwartz about going for help?. A. Yes, sir. I had told 
them during the night, when we thought we were all going 
to die, that if we lived until morning, and I had legs, that 
I would go for help. 

Q. Was there anything that you and these two attempted 
to set up as a landmark or guide if you started out for help ? 
A. Yes, sir. When I saw the light, Ricci, I believe it was, 
made an X on the broken wing of the plane, so that if any¬ 
one lost consciousness, we could guide ourselves. 

Q. Did you have any recollection and can you tell us of 
where you went and how long you were gone and how 

15 you got there? A. I went—I don't remember too 
much about it. 

Q. Where were you when you next have clear perception 
or recollection of your whereabouts ? A. I was in Bethesda 
Hospital. 

Q. Here in Bethesda, Maryland, just outside the Dis¬ 
trict? A. Yes, sir. 

Q. Are you referring to the Naval Hospital? A. Yes, sir. 
Q. Do you have any personal recollection now of being 
taken into the Marion Hospital down there in Virginia? 
A. I have a recollection of leaving in an ambulance, and ap¬ 
parently it was a hospital. 

Q. Now, when you did realize your whereabouts, at the 
time you say you knew that you were in the Naval Hospital 
in Bethesda, Maryland, what can you tell us about your 
condition at that time ? A. I was in very severe pain. 

Q. Where was the pain? A. In my neck and head and 
arm and my legs. 

Q. I didn’t hear you. A. And feet. 

Q. And feet? A. Yes. 

16 Q. Can you tell us what the condition of your legs 
and feet were at that time? What their appearance 

was? A. They were black and swollen, and they had sores 
on that part that had sloughed off? 

Q. What sloughed off? A. The flesh from the freeze. 
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Q. On what part of your feet? Where was the flesh 
sloughed off? A. On my toes. 

Q. Did anything else come off? A. My toenails. 

Q. How many times have your toenails come off and 
grown on since the accident happened? A. Three times. 

Q. Can you tell us about when it was with respect to' 
February 23, 1945, how long after February 23rd was it 
when you realized that you were in the Naval Hospital at 
Bethesda? A. No, sir, I haven’t any idea. j 

• #***•**#* 

[Plaintiff, Violet Ulen, then testified concerning her in¬ 
juries and medical treatment.] 

• *••••••*• 

17 Q. Can you tell us, briefly, what your progress to¬ 
ward recovery was, what change took place in your 

condition from the time that you were conscious, first coni 
scious at the hospital, and since you left the hospital? A. 

I was black all over in the beginning when I first saw my 
body, and sores, and they had healed, and most of the dis¬ 
coloration had gone, but the pain was still there. 

Q. Do you want to rest a few minutes? A. I am sorry. 
Q. Now, with respect to your feet, what change had taken 
place? A. I have more pain today. 

18 Q. What? A. I have more pain now. 

Q. Now, I mean, what change took place in your 
feet in the appearance of them? A. Well, the sloughing 
came off, finally, slowly, and the nails came off, and the 
swelling—they were terribly swollen, and the swelling went 
down. 

Q. How about cuts and open places? Have they healed? 
A. Yes. I was covered with cuts and other scratches, and 
deep cuts, but they healed. 

Q. Now, then, with respect to feeling, was the sensation 
in your feet and legs, has that changed at any time up to 
the present? A. I still have no feeling in my toes, and the 
circulation is very bad. They are numb and they are very 
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painfuL It feels like hot water runs in the veins, and it is 
very painfuL 

Q. Any particular things cause this painfulness? A. 
Walking on the sidewalk; walking of any kind is very bad. 

Q. How about weather conditions? A. Weather affects 
me. By the least change of temperature, it feels like they 
are aching and become so terribly numb, and they itch and 
burn so, and my hands and my feet. 

Q. With respect to any other portion of your body, 
19 will you state what the result has been from the 
time of the accident up to now, what your feelings 
are, and how your body is affected? A. I have described 
the terrible pains, and my left knee is also very painful at 
times, and my feet and legs are painful all of the time. I 
cannot urinate properly and it is very painful at times, 
never normal, and I have terrible pains in the back of my 
head and neck and shoulders, and my arm, and my right 
arm has very little strength in it. 

Q. Have you been under medical care and treatment since 
you left the hospital in 1945? A. Constantly. 


20 Q. After you had gotten home, what was your con¬ 
dition? What were you able to do in connection with 
your ordinary routine? A. I was in bed. I could by hold¬ 
ing on the bed and the furniture and the walls, and my 
siter’s help, I could go to the bathroom, and she took care 
of me. 

Q. When did you return to and make any attempt to go 
on with your employment at Kami’s? A. The early part 
of July. 

Q. The early part of July? A. Yes. 

Q. 1945? A. Yes, sir. 

Q. From the time you came home from the hospital and 
the time you went back to some employment, what improve¬ 
ment had there been in your condition as to ability to walk 
and so forth? A. Well, with the aid of a cane I was able 
to walk to a taxicab in front of the building. 
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21 Q. After first returning to Kami’s, how long each 

day did yon attempt to work? A. One hour, occa¬ 
sionally. I 

Q. And then did you work an hour every day in the week? 
A. No, sir. 

Q. Did you ever up to the time you finally terminated 
your employment return in the sense of full time? A. I 
had never. 

i 

Q. During the recent months, how frequently have you 
received treatment from Dr. Raines? A. Two and three 
times each week. 

Q. Do you know what Dr. Raines is treating you for? 
A. Neurology and psychiatry. 

The Court: Will you have him testify? 

Mr. Welch: Yes, sir. j 

By Mr. Welch: j 

Q. What were your earnings a year, over the years 1944|, 
’45, ’46, and ’47 from your employment? A. A little over 
$13,000. You have the record. 

Q. Something over—you are speaking of annual earn¬ 
ings? A. Annual earnings. 

i 

22 Q. I want you to tell the Court and jury how much 
you were able to do and what portion of it. In your 

work you had to walk, how it affected you and how other 
duties that you tried to perform affected you. Tell us in 
your own language. A. This job requires a tremendous 
amount of walking. However, I was unable to do it. I 
have these spasms of the feet that make me fall. 

Q. I didn’t hear that. A. I have these spasms of the 
feet, of the muscles I suppose it is, that makes me fall, j 
Q. Make you fall? A. Yes. 

Q. Where did you experience such falls? A. At home 
and at the store and a few times on the street. 

Q. Did you have any warning? A. Sometimes and some¬ 
times they don’t. 
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Q. What is the nature of the warning when you do have 
warning? A. It is a severe cramp starts, but sometimes 
they are so severe they don’t warn me, and I had an office, 
and my assistant did most of the work, and I was unable 
to be on the floor very much, and I had to inter- 

23 view numerous people, and when I walked and would 
have to interview these people and talk to them, the 

pain would be so severe, and it upset me so that I would cry. 

The office call rings got on my nerves so badly that I 

could not stand it, and when I would have to walk on the 

sidewalks, when I went to New York, the pain was so severe 

in mv neck and feet that I would either have to rest in a 
•> 

showroom a while or go back to the hotel. 

I wasn’t required to work only when I felt like it by the 
firm. 

Q. That is, you didn’t have to maintain a regular sched¬ 
ule? A. I had that privilege of coming and going and doing 
when I felt like it. 

Q. During the whole period of time, what would you say 
was the maximum number or longest number of hours a day 
that you did attempt to work? I don’t mean an isolated 

case, I mean, regular practice. A. I would say, four hours. 

• ••••••••• 

24 Cross examination 

By Mr. Galiher: 

Q. Now, Mrs. Ulen, if at any time you would like me to 
stop, you say so. 

You told us that you were traveling to Mexico City? A. 
Yes, sir. 

Q. Would you mind telling us whether you were going on 

business or pleasure? A. I was going on a vacation. 

«#•••••••• 

27 Q. * * * Had you done a lot of flying prior to this 
accident ? A. I have done a lot of flying. 

Q. And do you mean as a pilot or as a passenger? A. As 
a passenger. 

*••••••••• 
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28 Q. Now, when you awakened, did you notice any 
difference between the manner in which the plane was 

riding or flying as compared with the manner in which it 
was proceeding prior to your going to sleep? A. I was only 
awake a few seconds or a few minutes before the crash. 

Q. And during that few seconds or few minutes, did you 
notice any difference in the manner in which the plane was 
flying? A. Just a few seconds apparently before wel 
crashed, we bumped into something, apparently tree tops. 

Q. Well, before that time didn’t you notice a 

29 change in the manner in which the plane had been 
flying? A. It wasn’t quite as smooth as it was. 

Q. It was what you call bumpy, wasn’t it? A. Slightly 
bumpy. 

#•••••••••! 

* ! 

Q. In other words, it was smooth, nothing bumpy or dis-> 
turbed about the manner the plane was flying prior to your 
going to sleep, and when you woke up the manner in which 
the plane was moving had changed? It was what you call 
bumpy? A. Slightly. 

Q. And from your experience, you would say that there 
was a turbulence, would you not, which was buffeting th6 
plane about somewhat? A. It wasn’t buffeting about. 

Q. But when you say bumpy, how would you describe that 
for the Court and jury? A. I don’t know. 

30 Q. It was rough, though, was it not? A. Not ex¬ 
tremely. 

Q. Well, now, I suppose most of the members of the jury 
have not been up in a plane, and I have only once been up 
in one myself, and for their benefit could you indicate ex¬ 
actly what you mean by bumpy, as differing from smooth? 
A. Well, in a smooth flight, it is like sitting in this chair, 
and it was making slight movements. It wasn’t as smooth 
as it had been, and I don’t know how to describe it. I am 
sorry. j 

Q. Could you say it was something like riding over a 

bumpy road in an automobile as compared with riding over 

i 

i 


i 
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a smooth road? A. It would depend on how bumpy the 
road was. 

Q. When you were awakened, did you see any signal in 
the front of the plane telling you to put your safety belt on 
or fasten it? A. When I looked up, I saw a light. 

Q. In other words, when you were awakened, you real¬ 
ized it was bumpy, and you saw a signal which said: Fasten 
your safety belt, and this is a signal which just turns the 
light on, and you see the letters, fasten your safety belt, 
doesn’t it? A. Yes, sir. 

Q. In the front of the plane? A. Yes, sir. 

31 Q. And did you fasten your safety belt? A. My 
safety belt was fastened in Washington. I never 

take it off. 

Q. How long elapsed from the time you were awakened 
until the crash occurred ? A. I didn’t time it. 

Q. Your best approximation, if you would care to give it? 
A. I believe I said it could be a few seconds, or could be 
four, five, six, or ten minutes. I would not know a thing 
about time when I wasn’t looking. 

Q. Were you seated next to the window? A. Yes, sir. 

Q. Did you have opportunity to look out the window, 
or did you look out the window after awakening and prior 
to the crash, to see what the weather conditions were out¬ 
side? A. I wasn’t looking for the weather. I just looked 
down to see if I could see where we were. 

Q. Would you tell us what you observed? A. I saw a 
light. 

Q. Do you have any idea how far that light was away? 
A. No, sir. 

Q. Did you observe whether or not it was raining 

32 or snowing? A. I didn’t. I haven’t the slightest 
recollection about the weather. 

Q. Did you observe whether or not there was a consid¬ 
erable wind or any wind? A. No, sir. 

Q. Then there came a time when you felt that the air¬ 
plane was touching the tops of trees? A. Yes, sir; just 
immediately after that light. 
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Q. Immediately after the light? A. Yes. 

Q. This bumpiness, it continued, did it? A. I had just 
awakened at the light. 

Q. I am sorry. Did you answer that the bumpiness had 
continued from that point up to the crash? A. I suppose it 
did. I don’t know. 

Q. Now, after the accident when you got out of the plane 
as you have indicated, what was the condition of the weather 
as you observed it? A. When I got out of the plane? 

Q. Yes, the first time that you had occasion and did ob¬ 
serve the weather? A. There was snow on the ground. It 
wasn’t snowing or raining. It was very cold. 

Q. Did it start snowing or raining thereafter? A. What 
do you mean thereafter? 

33 Q. After you got out of the plane, from that point 
on? A. I don’t remember the weather. 

Q. Did you observe whether or not there was any snow 
or ice on the wreckage of the plane at any time while you 
were there? A. No, sir. 

Q. Now, Mrs. Ulen, you told us that you went back to 
work in July of 1945? Am I correct on that date? A. Yes^ 
sir. | 

Q. And you remained with the Kann Company until De¬ 
cember of 1947? A. I went back to work at the doctor’^ 
orders. 

Q. Yes. A. And left on their orders and my condition. I 

Q. Am I correct as to those dates? A. Yes, sir. 

Q. After you went back to work, who did the buying for 
your department? A. The New York office did most of it 
throughout the entire year of 1945, and the merchandise 
manager, Mr. Milton Gladstein, and my assistant. How¬ 
ever, I went with them some, but the one hour I could spend 
in the market, I could not cover the territory, and they did 
it for me. 

Q. How many trips did you make to New York 

34 after going back to work in 1945? I don’t recall. 

Q. Did you make several trips to New York? A. 
I made two or three trips but I didn’t buy anything. 
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Q. But you went on the business of your employer? A. 
Yes; they sent me. 

• ••••••••• 

Q. By the way, did you notice one of the motors on the 
airplane that you were flying in cut out or stopped working 
just before the crash? A. I would not know if a motor 
stopped. 

• ••••••••• 

Q. In 1946, did you go to New York to buy on a number 
of occasions or for the purpose of buying? A. Yes. 

Q. How frequently? How many trips did you make? A. 
I would not know, sir. 

Q. Would you please tell us how you made the 
35* trips to New York? What was your means of trans¬ 

portation? A. By train. I think I went up maybe 
once or twice by air but usually by train. 

Q. Once or twice by air in 1946? A. I am not sure. 

Q. How about in 1945, those several trips you described, 
were they by train or by air? A. I went one time by air. 

Q. Forgive me for repeating if you have answered the 
question, but in 1946 did you make any buying trips to any 
other cities, other than New York? A. I am sure I didn’t. 
I don’t know. 

Q. Now, in 1947, did you have occasion to make a number 
of trips to New York? A. Oh, yes, I did. I made trips to 
New York. 

Q. You said, oh, yes. I didn’t get the rest of it. A. Oh, I 
made trips to New York offices and did two or three hours 
work with the aid of the New York office. 

Q. And on these trips you did buy some merchandise for 
your department? A. Yes, sir. 

Q. And you were the head buyer for your department? 
A. Yes. 

Q. Now, about 1947, did you make any trips to any 
36 other cities? A. I went to Chicago. 
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Q. On how many occasions did you go to Chicago? A. j 
One. I 

• • • • • • • * • • j 

j 

A. Yes, I took a boat trip to Bermuda and Nassau. 

Q. You took a trip to Bermuda and Nassau? In what 
part of 1947 was that? A. I think it was July. 

* • • « • « « • • • j 

Q. Mrs. Ulen, I went into the type of trip after you 

37 awakened, and you described it as bumpy. Did you 
also use the expression jittery in connection with the 

type of flying that was going on? A. I believe when you 
were trying to force me to tell you the other day what the 
trip was like that I said jittery and tried to describe bumpy. 

Q. When I was trying to force you? A. To tell you what 
I meant by bumpy. 

Q. And you did use the expression jittery, did you not?; 
A. Yes, I believe I did. 

i 

# * • • • • • • • • | 

Francis Graeme Ulen. 

I 

* # * • • • • • • • j 

38 Direct Examination j 

By Mr. Welch: j 

Q. You are Captain Francis Ulen? A. Captain Francis 
Ulen, Dental Corps, United States Navy. 

Q. And you are the husband of Mrs. Violet Ulen? A. I am. 
Q. Are you on active duty in service now, Captain? A. 
Yes, sir. j 

Q. Where are you assigned at the present time? A. My 
station of duty are my headquarters. 

Q. Your headquarters? A. 90 Church Street, New York, 
New York. 

Q. And your station of duty is what? A. I am inspector 
of dental activities, United States Navy, East Coast, with 
the additional duty of Commander of the East Frontier 
Staff, and other duties. 
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Q. Do you recall an occasion when you learned that there 
had been an accident in connection with an airplane flight 
that vour wife was riding in February of 1945? A. Yes, 
sir, I did. 

Q. Where were you when you heard of the accident? A. 
In my office in the Chief of Naval Operations Office, to which 
I was attached at that time. 

39 Q. Where was that located? A. In the Navy De¬ 
partment Building in Washington, D. C. 

Q. And what did you do after learning about the acci¬ 
dent? A. I went to my other office in the Bureau of Medi¬ 
cine and Surgery, which is also in Washington, D. C. 

Q. And later did you go to Marion, Virginia? A. Sev¬ 
eral hours later I went to Marion, Virginia. 

Q. Who accompanied you? A. Mrs. Ulen’s sister, Mrs. 
Stevenson, and Dr. Swanson, now Surgeon General of the 
Navy. 

Q. Where did you go in Marion? A. I went first to the 
hotel, and then as soon as possible to the Lee Memorial 
Hospital, where Mrs. Ulen was a patient. 

Q. About what time was it and what date that you ar¬ 
rived at the Memorial Hospital in Marion ? A. As I recall, 
it was 3:10 a.m. That would be the morning of the 24th, 
the crash having occurred on the 23rd. 

Q. Did you see Mrs. Ulen in the hospital that morning? 
A. Very briefly, I did. 

Q. Where was she when you saw her? A. In bed. 

Q. Did you have opportunity to observe what her condi¬ 
tion was on that occasion? A. The first time I saw 

40 her, only a very brief opportunity. Yes, roughly 
speaking, I could describe her. 

Q. How long did you remain at the hospital on that trip 
to Marion? A. The first time I saw her? 

Q. I don’t mean how long you were physically present, 
but how long did you remain in Marion on that trip? A. 
Four or five days. 


Q. Did you see Mrs. Ulen frequently at the hospital dur¬ 
ing that time ? A. Frequently for brief periods. 

Q. How many times a day would you say you saw her? 
A. At least twice a day, once in the morning and once in 
the afternoon, and possibly three times a day I saw her 
when they would permit me. 

Q. During this period of time did you have an oppor¬ 
tunity to observe her condition or what injury she appar¬ 
ently suffered, and so forth? A. I did. 

Q. Describe what your own observations were. A. Well, 
she was in a state of profound shock, and quite evidently 
under heavy sedation. I mean by that, she was drugged. 
She had her right shoulder broken. Her left ankle was 
horribly swollen and twisted, and it was reported to have 
a chipped fracture. 

She had some broken ribs on her right side. Her 
41 feet and legs were badly swollen and frozen, and had 
sloughs, which come along with frozen flesh, the ends 
of her toes. 

She was literally covered with bruises and cuts. These 
ranged from minor little scratches to some cuts, I would 
say, about a half to two inches in length and of considerable 
depth. 

She had one penetrating wound in her right wrist and 
another on the back of her right leg, on the calf, and she 
was just horribly beaten up. Multiple contusions and 
lacerations is the technical term. 

Q. Now, as to her consciousness and orientation during 
the time that you remained there the four or five days, what 
were your observations and what can you tell us? A. Re¬ 
peat that, please. 

Q. As to her consciousness and orientation what can you 
tell us? A. Well, she was conscious as a patient under 
sedation is. In other words, she was drugged. A drug 
had been administered by the hospital authorities to con¬ 
trol her pain. She was—I think the fairest way to put it: 
She was groggy. 
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Q. Now, at the time of the expiration of your visit to 
Marion, what did you do? A. I returned to my duty in 
Washington, D. C. at the Navy Department. 

• • • • • • • • • • 

42 Q. When did you next see her? A. I next saw 
Mrs. Ulen the 5th of March at the Union Station, 

where I had gone to remove her from the train and put her 
in an ambulance. 

Q. Did you go with her somewhere? A. I rode in the 
ambulance with her to the Naval Hospital at Bethesda, 
Maryland. 

Q. After she had arrived at the hospital, did you have 
opportunity to then observe what her condition was? A. 
Yes, sir. 

Q. As compared with what it was when you last saw her 
in Marion, Virginia, in the hospital, what was her condi¬ 
tion when she arrived at the Naval Hospital in Bethesda? 
A. Well, she was still profoundly shocked, under sedation. 
She did show some improvement or they could not have 
moved her. 

[Plaintiff, Francis Graeme Ulen, then testified concern¬ 
ing his wife’s injuries.] 

• ••••••••• 

43 Q. What, if anything, was done in connection with 
her shoulder? A. Her shoulder was reset. A few 

days after arrival in Bethesda, they had re-x-rayed her at 
Bethesda, and the right shoulder was shown to have been 
improperly reduced, or may I say, not satisfactorily re¬ 
duced. The broken bones were overriding, rather, and 
there was partial collapse, so the attempt was made to pull 
the shoulder back into normal place, which was unsuccess¬ 
ful- 

• ••••••••• 
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44 Q. Tell us, briefly, your observation as to the prog¬ 
ress of the feet and legs during the period she was 
in the hospital? A. Well, I think that would have to be ; 
described in two different parts. Feet is one and the legs 
is the other. 

The feet were frozen, that is, parts of the feet were 
frozen. 

In frozen flesh, you have no circulation. You have gan¬ 
grene and sloughing off of the flesh. 

Q. Did that occur? A. It did occur. 

• • • • • # • * • * 

50 Q. Will you tell us what your observation has been 

51 since Mrs. Ulen was released from the Naval Be- 
thesda Hospital, with respect to her ability to per¬ 
form her normal, usual and customary functions in con¬ 
nection with the home, her employment, and attempting to 
get about, and so forth? A. Well, she has been under con- j 
stant pain, marked pain, as I have said, of her feet, hands, j 
legs and head, and this pain has caused great loss of sleep, j 
nightly loss of sleep, and she has catastrophic nightmares. j 

She had them not only during the night but several times 

a night for months after the accident happened, and she 

still has them. In fact, she had one last night. 

During these nightmares she cries out and begs to have 

the plane taken off her legs and begs to have the Colonel 

taken off her neck, and we have attempted to relieve this : 

somewhat by sedation, seconal, but the only effect of this 

is to increase her stupor. It does not keep her from having 
• * 
the nightmares. 

I have gotten out of my bed hundreds of times and gone 
over to awaken her and had her strike me violently, as vio¬ 
lently as she can in her sleep, and the next morning she has 
no memory of it. 

• • • • • • • * • • 

54 Q. Have you ever observed her on the occasions 
when she suffered a fall because of the condition of 
her feet? A. Yes, I have. 
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Q. Where did that happen? A. I saw her fall full length, 
standing in the hallway that leads to the bathroom. She 
just missed striking her head on the tile floor. 

I have seen her stumble and catch—she has caught my 
arm many times on the street or she would have fallen to 
the street. 

Q. With reference to your normal husband-and-wife re¬ 
lationships, what have you to say about that since this acci¬ 
dent happened? A. To all intents and purposes, it ceased. 

• ••••••••• 

61 Dr. Sigmond Levensohn 

Direct Examination 

• ••••••••• 

By Mr. Welch: 

• ••••••••• 

68 Q. WTiat is your diagnosis as to her present con¬ 
dition, considering this over-all picture as you have 

explained it to us? A. The present diagnosis is a deep- 
seated and profound posttraumatic psychoneurosis. 

69 Q. Does Mrs. Ulen, in your opinion, need further 
treatment? A. In my opinion, she needs further 

treatment and care for an indefinite period to come, and 
in my opinion she has experienced damage which has pro¬ 
duced profound changes in her personality, so I don’t think 
she is the same Mrs. Ulen or ever will be the same Mrs. 
Ulen she was before this accident. 

[The interrogatories propounded by plaintiff and defen¬ 
dant’s answers, with exhibits, in Ricci v. American Airlines, 
Inc., Civil Action No. 32,460, it being stipulated that they 
applied to the Ulen cases, were then offered in evidence by 
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plaintiff, and the following occurred with respect there¬ 
to:] | 

• ••••••••• 

74 (Thereupon, counsel approached the bench and 
conferred with the Court, out of the hearing of the j 

jury, as follows:) j 

Mr. Craighill: We object to the reading of the answers 
to the interrogatories. 

There seems to be well established authority that they I 
are exploratory for the purpose of discovery, but they are 
not depositions; there is no cross-examination or oppor- j 
tunity for making explanations, and so forth. I have a case j 
that has a little short paragraph there (handing volume to 
the Court). j 

I found one case the other way w r here there was a lower 
court where apparently the defendant attempted to offer 
the deposition in evidence and they said of course they j 
couldn’t offer a self serving statement, and the question 
whether the opposite party could offer them as admis¬ 
sions— 

The Court: The admissions of the defendant will hind i 
the defendant. 

Mr. Craighill: We feel Judge Morris’s decision is wrong 
because we answered those questions categorically. 

The Court: I think you can show any admissions made.! 
Mr. Craighill: Of course the thing about it is that j 

75 the questions were answered categorically. There 
was no attempt made at explanation. 

The Court: Your client may introduce whatever evidence j 
is necessary in explanation. I will overrule your objection., 
Mr. Craighill: I don’t know that it is necessary to takei 
an exception, but the record will show that I do. 

The Court: No, but take your exception any way, out of 
an abundance of caution. J 

«••••••••• 


i 



[Said interrogatories and answers, with exhibits, were 
then read to the jury. They are printed at pages 4 and 11 
of this Joint Appendix, following the complaint in Civil 
Action No. 32,459.] 

• •••»••••• 

96 Dr. Maurice Herzemark 

Direct Examination 

• ••••••••• 

By Mr. Welch: 

104 Q. What have you to say on the connection be¬ 
tween or the effects of the physical injuries which 

you observed in your examinations, and as a result of your 
X-ray studies, in connection with the psychiatric or neuro¬ 
logical disturbance? A. I think these conditions are closely 
interrelated; that the one augments the other, and by asso¬ 
ciation the physical disabilities and the general change aris¬ 
ing from them have a tendency, because of their subcon¬ 
scious effect, to cause a repetition of the psycho demon¬ 
stration, so it might be called a vicious circle, the one caus¬ 
ing the other, and vice versa. 

• ••••••••• 

105 Q. Do you recommend or have you recommended 
any specific treatment for that pressing on that and 

causing pain ? A. Attempted correction for these bone con¬ 
ditions ? 

Q. Yes. A. I am sorry. There is no treatment for that. 
There is no surgery or other treatment that would change 
the picture very much at this time. 

Q. Will the conditions progressively get -worse or may 
they improve? A. In my opinion, they will get worse. 
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Alfred B. Bowman. 

i 

* • • • * * • • * * 

Direct Examination 

By Mr. Welch: j 

144 Q. You are Mr. Alfred B. Bowman? A. That is j 

right. j 

Q. You are employed by American Airlines? A. Yes, j 
sir. 

* 

Q. In what capacity? A. My present capacity? 

Q. Yes, sir. A. Flight Superintendent of the New York 
Flight Dispatch Area. 

Q. Were you employed by the same company in Febru¬ 
ary, 1945? A. Yes, sir. 

Q. In what capacity? A. As Assistant Flight Superin¬ 
tendent of the New York Flight Dispatch Area. 

Q. Are you the same Mr. Bowman, who in the answer of j 
the Airline which has just been read were designated as a j 
Mr. Bowman w*ho cleared and dispatched Flight 9 on the 
night of February 22 out of New York, when in the answers 
Civil Aeronautics or Civil Air Regulations are referred to 
as Part 61, Scheduled Air Carrier Rules, a part or section 
of the Regulations which the answers refer to? A. Yes, | 

. i 

sir. 

Q. Now, in the answers we have referred to, some docu¬ 
ments were indicated as Appendix A. Will you tell j 

145 us, Mr. Bowman, just look at the sheets which com¬ 
prise Appendix A, and tell the Court and jury what 

they are. A. There is a trip history of the flight in ques¬ 
tion, the enroute situation, weather reports as reported by 
the U. S. Weather Bureau observers, route forecast, for the 
period of flight, and a separate sheet showing detailed 
times of the off-ground time at Washington and the various 
times of checking over established enroute check points. 

I also have an Appendix B here. 

Q. I didn’t hear the last. A. I also have Appendix B. 
Q. I am only questioning you about A now. A. That is 
all of A. 
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Q. Now, the question in response to which Appendix A 
is submitted to the Court reads this way: Set forth the 
trip history of the American Airlines Flight No. 9 of Feb¬ 
ruary 22,1945, as such trip history appeared in the records 
of American Airlines, Inc. 

Will you explain to the Court and jury from what sources 
the information is obtained which was brought together in 
those papers referred to as Appendix A or Exhibit A? A. 
The initial precautions pertaining to the established sched¬ 
ule for the flight. 

Q. Will you explain that and read it so we will know it? 
A. Scheduled to operate between New York, New York, and 
Los Angeles, California, with intermediate landings 

146 at Washington, D. C., Nashville, Tennessee, Fort 
Worth, Texas, El Paso, Texas, Phoenix, Arizona, and 

San Diego, California. 

The flight was scheduled to depart from New York at 
5:55 p. m., Eastern War Time, and it also includes the time 
of actual departure. 

Do you want that? 

Q. Yes, please. A. Departed at 9:39 p. m., was off 
ground at 9:55 p. m., the departure being delayed awaiting 
improvement in local flight conditions at New York. 

I am sorry, sir, I passed up the second paragraph. 

Q. May I interrupt here for a moment? 

Your Honor, I assume that there is a copy of these ex¬ 
hibits filed with the official court files. Are you using them 
for following them? If not, may I borrow them? 

Now, what do you say, you omitted one paragraph? A. 
Yes, sir. I was under the impression that you were first 
asking me to more or less describe what this included, and 
I omitted this section here which gives the names of the 
crew and aircraft number. 

If you like, I would read it. 

Q. I wish you would, giving the information in the second 
paragraph just as it appears. A. Captain James E. Stroud; 
First Officer, Robert M. Brigman; Stewardess, Sarah 

147 Worley Padgett; aircraft number, NC 18142. 
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Q. Do you know of your own knowledge that the 
aircraft involved, NC 18142, mentioned in this report you 
are now reading is the same airplane that had departed on 
Flight 9 on the night of February 22 and is the same plane 
which crashed on Glade Mountain? A. Yes, sir. 

Q. Continue, please. A. The arrival time in Washington 
was 11:36 p. m. Departure time 12:11 a. m. from Wash¬ 
ington. The off time was 12:55 a. m. The 20-minute ground 
delay being due to multiple operations. 

Captain Stroud, Flight 9, was given joint clearance from j 
Washington to Tri-Cities by Assistant Flight Superinten-, 
dent Bowman of New York and Flight Superintendent Wil- j 
banks of Nashville. The alternate was Knoxville. Mini-j 
mum fuel requirement was 550 gallons. The plane departed! 
from Washington on 600 gallons. 

The Flight plan was: Washington to Doncaster; mile-! 
age, 24; magnetic course, 209 degrees; wind direction and 
velocity, 260 degrees, 45 miles per hour; temperature, 40 de¬ 
grees. | 

Altitude was going to be climbing; compass heading, 224 
degrees; ground speed, 110 miles per hour; time from 
Washington to Doncaster estimated at 13 minutes. 

Doncaster to Gordonsville, 61 miles; magnetic 
148 course, 246 degrees; wind direction and velocity, 260 
degrees, 45 miles per hour; temperature, 40. 

Altitude 4,000; compass heading, 250 degrees; air speed; 
174 miles per hour; ground speed, 128; time estimated 
from Doncaster to Gordonsville, 28 minutes. 

Gordonsville to Roanoke, mileage, 113; magnetic course, 
245; wind direction and velocity, 260 degrees, 45 miles per 
hour; temperature 40. 

Altitude, 4,000; compass heading, 249 degrees; air speed, 
174 miles per hour; ground speed, 130; time Gordonsville 
to Roanoke estimated, 52 minutes. 

Roanoke to Pulaski, mileage, 45; magnetic course, 253 
degrees; wind direction and velocity, 260 degrees, 45 miles 
per hour; temperature, 40 degrees; altitude, 4,000; com- 
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pass beading, 256 degrees; air speed, 174 miles per hour; 
ground speed, 130; time estimated, Roanoke to Pulaski, 21 
minutes. 

Pulaski to Tri-Cities, mileage, 98; magnetic course, 246 
degrees; wind direction and velocity, 260 degrees, 45 miles 
per hour; temperature 40 degrees; altitude, 4,000; compass 
heading, 250 degrees; air speed, 174 miles per hour; ground 
speed, 130 miles per hour; time Pulaski to Tri-Cities esti¬ 
mated 45 minutes. 

Q. Mr. Bowman, where you refer here in these answers 
you have just read to compass heading, 250 degrees, or com¬ 
pass heading, 246 degrees, or similar references, 

149 what degrees are referred to as we ordinarily con¬ 
sider terms of measurement—the degrees of a com¬ 
plete circle? A. Yes, sir. 

Q. When you refer to compass heading, w'hat do you 
refer to? A. That is the compass in his aircraft and the 
heading that he takes in order that the indices of the com- 
pass point at the part or degrees indicated here. 

Q. To make that clearer, do I understand that in plotting 
a course the captain or the pilot making out his flight plan 
determines from his instruments and paraphernalia for 
that purpose a magnetic course, first? A. He determines 
from his known intended path to be made good, let us say, 
that plus the forecast of the wind, the wind direction and 
velocity to be encountered, and he must then compute from 
the drift which he might expect the actual heading of his 
airplane to make good the path in which he intends to fly. 

Q. Well, he takes into consideration, as I understand it, 
the velocity of the wind and the direction of the wind, and 
then to allow for overcoming in one way or the other the 
wind pressure or the wind resistance, he uses his compass 
to determine his actual course and keep his course on the 
original planned magnetic course; isn’t that correct? A. I 
believe, sir, you may be slightly confused, or per- 

150 haps I am. I may be confused as to what you are 
referring. 





Q. Perhaps there would be a way to make it clearer if 
we used the blackboard and drew a circle, and you demon¬ 
strate how the captain and the dispatchers agree upon com¬ 
pass heading to obtain a true magnetic course the pilot 
wants to fly. That is what happens, isn’t it? A. Yes, sir. 

Q. Could you do that on the board for us? A. I belie\4 
so. You want a description of how they arrive at a mag¬ 
netic heading? 

Q. I would like to have you first in a clear and simple 
way show a circle, what you mean by the degrees of a circle], 
and how you first arrive at the magnetic course to be flowm 

A. Well, consider that as a circle (indicating). 

**•••*•••# 

It would graduate in a manner around this way, the same 
as our earth is graduated and is shown in degrees of lath 
tude and longitude, which would be zero, 90, 180 and 270; 

The Court: Now, Mr. Welch, I suggest that you 
151 take two points, A and B, showing east and w^est, and 
then show how that course would be handled. 

Mr. Welch: I think that would be all right. I was going 
to ask him how the particular course from Pulaski to Tri- 
Cities would be handled so we would not have to make com¬ 
parisons. 

The Witness: This is merely description to show how h 
compass might be seen in the airplane, except that ther<^ 
would be a needle, and we might possibly have as a descripr 
tion that it might have an arrow pointing that may have a 
small airplane indicated as a needle, and which would be 
described as pointing the nose of the airplane in a certain 
direction. That would be an indicator and would indicate 
the direction in which he would be flying. 

If he were—let us assume that this is north and south 
(indicating), and the aircraft was at point A and desires 
to go to B, that this is the course, the actual course on the 
surface, with 250 degrees. 
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By Mr. Welch: 

Q. Let us put it this way. Let me show you what has 
been referred to here in the answer of the Airline as Ap¬ 
pendix C. Will you tell us what that is? A. Appendix C 
is the flight plan and log. 

Q. Now, then, instead of taking an abstract dem- 

152 onstration on the board, suppose you look at the 
flight plan and log and take the leg of the trip for 

this Flight 9 from Pulaski to Tri-Cities and tell us what the 
magnetic course there was, what the compass heading was, 
and demonstrate it to us. A. In this case, Pulaski to Tri- 
Cities, the magnetic bearing is of Pulaski in relation to, or 
Tri-Cities in relation to Pulaski was 246 degrees. That was 
the actual path to be made good. 

Q. Now, then, on that compass what are the directions 
as indicated by south, west, southwest, and so forth? A. 
Well, the point here would be 45 degrees, 225 here, and 246 
would be approximately in there on the compass. 

Q. What would that be considered officially, as south by 
west or southwest, or what? A. It would be slightly west 
of southwest. 

In this particular case the forecast of wind direction was 
260 degrees. So let us assume this is the course of the air¬ 
craft here. That is the direction it was to go, and there is 
a wind force of 260, and this is 246, which would come from 
an angle, from approximately there. 

Q. Keep your voice up, please. A. The wind force is 
driving in from there and the direction of the earth is com¬ 
ing here (indicating). So we have a convecture joining 
forces. 

153 The aircraft has to make good the path of parallel 
246 degrees and would have to overcome a force act¬ 
ing on the aircraft from the righthand side of the nose. 

Q. In other words, of that flight, if he just attempted to 
follow 246, magnetic degree direction, without doing some¬ 
thing to overcome the force of the wind from the righthand 
side of the craft, he would be forced off course? A. If he 
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kept his aircraft in the air only on the 246-degree heading, 
his resulting path would be something like this. j 

Q. That is, thrown off his course to the left? A. That is 
right. To overcome this force, he would have to begin to 
nose his aircraft in this way. This is exaggerated but it 
almost has to be. His nose would be going this way but his 
airplane would actually follow this path. So that with no 
wind he would be going over here. If he is deflected, if he 
has a force in the direction of his nose, and he has a force 

i 

equivalent to 174 miles an hour, or the speed of his aircraft 
is 174 miles an hour, it is being overcome to some extent by 
the 45-miles-per-hour air force, or slightly north nose. 

In this case as computed and indicated the compass head¬ 
ing of 250 degrees necessary to make good the 246 degrees— 
in other words, he would have to hold his aircraft and it ; 

would be going in somewhat such manner, as appear- 
154 ing from the ground (indicating). 

Q. In other words, instead of keeping or nosing 

the craft directly along the 246-degree line, he turned it j 

somewhat to the right? A. Yes, sir. j 

Q. And he was heading on a 250-degree magnetic line 

but his course was actually along the 246 because of the j 

wind resistance; is that correct? A. That is right. I think j 

.1 

a good example that all may be aware of and have noticed 
many times is if we compare this with a river boat, cross¬ 
ing a river in a boat, crossing a river with the current. 

If they desire to go straight across the river they would j 
never head the boat directly across the river, but they will 
nose it somewhat upstream, so that the force of their direc¬ 
tion being offset by the force of the current will eventually 
place them at the point across the river that they desire to 
be. j 

Q. And that is exactly what happens in the air with the 
aircraft, to overcome the pressure of the wind? A. That j 
is right. 

Q. And the velocity of the wind? A. That is right. 

Q. Now, as a matter of fact, in plotting this course and 
preparing this flight plan, did the captain and the 


! 
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155 pilot allow for that and make those proper plans 
and entries? A. I think so. 

Q. What allowance did he actually make for his compass 
to overcome the wind velocity that you described? A. A 
four-degree deviation to the right. 

Q. And so we wdll understand what you mean, we have 
been talking about the leg of the flight from Pulaski to Tri- 
Cities; is that correct? A. Yes, sir. 

Q. Were you in February, 1945, familiar wflth maps of 
this character? A. Yes, sir. 

Q. And were you personnaly familiar with the flight we 
are considering, the airway followed by this flight from 
Washington, and from Washington to Doncaster, and Don¬ 
caster to Pulaski, and Pulaski to Roanoke, and Tri-Cities, 
and so forth? A. Yes, sir. 

Q. Do the flight plan entries indicate that the captain 
planned a direct flight to be maintained on a definite mag¬ 
netic course, steadied by proper compass direction, direct 
from Pulaski to Tri-Cities ? A. Are you asking me a ques¬ 
tion? 

Q. Yes, sir. A. I am sorry. I didn’t understand 

156 you. I thought you w T ere making a statement. 

It indicates he computed it. 

By the Court: 

Q. What is meant by magnetic course? A. A magnetic 
course, it is relative, relative to a true course. It is that 
there is no magnetic deviation or any magnetic correction 
to be made to the compass. 

Q. Meaning in a direct, straight line? A. Yes, sir. 

Q. From one point to another? A. On an unmagnetic 
course. 

By Mr. Welch : 

Q. I think to some extent the Court has anticipated my 
next question. In effect, when we refer to the plan as shown 
on the flight plan here, it contemplates a direct, shortest 
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j 

straight flight from Pulaski to Tri-Cities over an airway- 
allotted, does it not? A. I don’t understand you. 

Q. That flight plan contemplates a direct straight line, j 
shortest-course flight from Pulaski to Tri-Cities over anj 
authorized airway, does it not ? A. It is based upon a di¬ 
rect, an actual magnetic course, a straight line from Tri-! 
Cities; that is right. 

Q. That is the way the flight was planned? A. It is so 
indicated. 

157 Q. That is the way the flight was planned, isn’t it, 
Mr. Bowman? A. You say, that is the way it was j 

planned. If I am answering from this, I would say it is 
indicated on it as a plan. That is the way it is drawn up 
and computed; yes. 

Q. Did you examine that plan before you cleared the j 
flight? A. Yes, sir. 

I 

• * • • • • * • * * \ 

i 

158 Q. Does that indicate that the flight plan prepared,; 
after this flight was prepared, to fly a straight line j 
on the approved airway* from Pulaski to Tri-Cities? 

159 A. The answer is “Yes” with qualifications, which 
I would like to explain to your Honor. 

* • * • • • * * # * | 

i 

160 Q. Does Appendix C contain any information of 
the history of the flight after the flight began? I 

A. Yes, sir. 

Q. On which side of the paper, as you look at it, the left 
or right? A. On the right. 

Q. And as distinguished from the righthand side, 

161 the information on the lefthand side was prepared 
and entered on the paper when? A. The information 

on the lefthand side? 

Q. Yes. A. It was prepared and entered a considerable 
time prior to the beginning of the flight. 

Q. The information on the left was prepared prior to 
the beginning of the flight? A. That is right. 

i 

i 

i 

i 

i 
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Q. And approved by you? A. That is right. 

Q. And the information on the right of the paper was 
entered during the course of the progress of the flight? 
A. Yes, sir, that is right. That is what is known as the 
flight log. 

Q. And that is a photostatic copy of the official flight log 
as recovered by American Airlines after this plane crashed; 
is that correct? A. Yes, sir. 

• • • • • • • • * • • 

162 Q. Will you tell us what the pilot’s log entries dis¬ 
close on Appendix C as to wrhether he deviated from 

the course between Pulaski and Tri-Cities? A. Actually 
the log between Pulaski and Tri-Cities has never been com¬ 
pleted. 

The Court: Speak louder, please. 

The Witness: Actually the log between Pulaski and Tri- 
Cities was never completed. 

By Mr. Welch: 

Q. What does the proposed plan of flight on the lefthand 
side of this sheet show as to plan, elevation of flight, be¬ 
tween Pulaski and Tri-Cities? A. 4,000 feet. 

Q. Does the information on the righthand side of the log 
show whether the 4,000-foot elevation was reached at any 
time after the pilot left Washington, D. C. A. Yes, sir. 

Q. Where does it first indicate that he attained a 4,000- 
iroot elevation? A. At some point between Doncaster and 
Gordonsville. 

163 Q. Does that show he was flying 4,000 feet at Gor¬ 
donsville? A. To Gordonsville? 

Q. I said “at.” A. At Gordonsville; yes. 

Q. Does it indicate what elevation he maintained from 
Gordonsville to the next check point? A. Yes, sir. 

Q. What was the next check point? A. It was Roanoke. 
Q. What? A. Roanoke, Virginia. 

Q. Was he at 4,000 feet over Roanoke? A. Yes, sir. 
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Q. From Roanoke to Pulaski does his log show the eleva¬ 
tion he flew? A. Yes, sir. 

Q. Does the log show any deviation from the planned j 
route between Roanoke and Pulaski? A. No, sir. 

Q. Does the log show what elevation— A. (Interposing) j 
Excuse me, sir. May I say no, sir. I have to correct that, j 
The compass heading as planned from Roanoke to Pulaski 
indicated 256 degrees, and according to the log he flew a j 
course of 270 degrees. 

164 Q. Does that have any significance with respect I 
to overcoming the wind velocity and so forth we have 

been talking about in order to maintain his direct course? 
A. Yes, sir. 

Q. That indicates that he changed his compass heading 
in order to maintain the direct course, doesn’t it? A. No, 
it doesn’t especially indicate that. He changed the compass 
heading on getting to Roanoke, and I imagine the reason he j 
changed it is because he had possibly winds which re- j 
quired more deviation to the right, what we term a crab. 
He had his winds, they were more at right angles. 

Q. Yes. Now, insofar as his log shows, what was the last j 
entry? A. The last entry showed that his check from Pu- j 
laski, I believe this is 05, estimated over 05, and over 05, j 
time from Roanoke to Pulaski, 20 minutes. 

Ground speed, 135; air speed, 170; altitude, 4,000; tern- j 
perature, 32; 

Compass heading, 270, and just below that he shows an 
estimate, feet over Tri-Cities of 4,000, at 4,000 feet. 

Q. That is when he made the last entry, some time after 
passing the check point at Pulaski? A. I could not tell you 
when he made it. It is hard to say. 

Q. I am only asking you what the chart indicates, i 

165 The chart indicates that he arrived at Pulaski and 
was over Pulaski at 4,000 feet, doesn’t it? A. Yes, 

sir. 

Q. And then the next entry indicates that he is on his j 
way to Tri-Cities and flying at 4,000 feet, doesn’t it? 
A. Yes, sir. i 
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Q. Is there anything on the log to show that he at any 
time ever changed his elevation and went higher than 4,000 
feet after he left Pulaski? A. No, sir. 

Q. Did you answer that? A. I did 4 ‘No, sir.” I am sorry. 
I think I didn’t speak loud enough. 

Q. Now, I want to ask you if at the time you dispatched 
this flight you knew that Glade Mountain rested in the air¬ 
way between Pulaski and Tri-Cities? A. I know it as a 
mountain. I didn’t know the name of it. 

Q. Did you know it was 4,080 feet high? A. Well, I don’t 
know whether I knew it was exactly 4,080 feet. I knew the 
presence of a mountain somewhere near 4,000 feet. 

Q. Well, as the dispatcher who cleared the flight in this 
case were you required by both the Civil Aeronautics Regu¬ 
lations on flight elevations and the elevation in that 

166 course that the plane had to fly over? A. Yes. 

Q. Did you know at the time that Civil Aeronautics 
Regulation 61.7401 was in effect, which regulation reads 
this way: No scheduled air carrier aircraft shall be flown 
at an altitude of less than 1,000 feet above the highest ob¬ 
stacle located within a horizontal distance of 5 miles from 
the center of the course intended to be flown, except during 
take-offs and landings or when operating in accordance 
with specific procedures for definite localities approved by 
the Administrator? Did you know that regulation was 
in effect? A. Yes, sir. This flight plan complies with that. 
• ••••••#•• 

Q. Mr. Bowman, one of the questions, one of the inter¬ 
rogatories submitted to the American Airlines, Inc., to be 
answered, and which was answered, is Interrogatory 

167 19 which reads this way: If so, as set forth, as 
to all routes mentioned in your answer to Interroga¬ 
tory No. 17, such minimum altitude requirements for visual- 
contact, instrument, and over-the-top flights, by day and 
night. 

The answer indicates that the minimum for flying this 
airway from Pulaski to Roanoke, Roanoke to Pulaski, is 
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5500 feet, and from Pulaski to Tri-Cities is 7,000 feet. 

A. That is for instruments, sir. 

Q. What is that? A. That is for instruments, and it is 
specifically for instrument flights only. 

Q. Were you familar with those minimums at that time? 

A. Yes, sir. 

Q. Now, you say that was for instrument flights? A. Yes, 
sir. 

• •••••••••I 

168 Q. You did clear it instrument over-the-top ? A. 
Yes, sir. 

Q. You say these elevations refer to instrument flying? 

A. Yes, sir. 

Q. And the minimum provided there for instrument flight 
from Pulaski to Tri-Cities of 7,000 feet? A. That is right, j 
Q. I ask you, please, to look at what has been referred j 
to as Appendix F, submitted by the Company in answer to j 
one of the interrogatories, that comprises 11 sheets of j 
paper. Will you just tell us what that is a record of? A. I 
They are radio contacts made between Trip 9 and ground j 
stations of the American Airlines. 

Q. Without reading all of them, will you refer to such ! 
portion of it as indicates when and where Flight 9 was last 
in contact with any American Airlines check point ? A. The i 
last contact made with Trip 9 was when the trip reported 
over Pulaski at 2:05 a.m. 

Q. Is that all that that shows with reference to his being 
at that point at that time? Does it give any other i 

169 information other than that part of the contact? A. 

I don’t know. I don’t understand what you are try¬ 
ing to get. 

Do you want me to read the contact? 

Q. Where is it? A. There it is (indicating). 

Q. Right here? A. That is right. 

Q. Well, yes, please read it. A. Flight 9 reported to 
Nashville as over Pulaski at 2:05 a.m. at 4,000 feet, esti- j 
mating Tri-Cities at 2:49 a.m. at 4,000 feet. 
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Operator Evans acknowledged. Operator Hart at New 
York acknowledged to Nashville as having intercepted this 
contact. This contact was made at 1:05 a.m., Central War 
Time, and later indicated as 2:05 Eastern War Time. 

Q. So that we will understand what the mechanics of 
getting these reports are, would you show us whether that 
indicates that the pilot of Flight 9 was in radio communi¬ 
cation contact with one or more flight check points at that 
time? A. Yes, sir. 

Q. And does that report purport to report what Captain 
Stroud himself had told the operator at the check point? 
A. Yes, sir. 

170 Q. By that you mean, he told the operator: I am 
flying at 4,000 feet and expected to continue until he 

got to Tri-Cities at 4,000 feet? A. Yes. 

Mr. Galiher: I am going to except to that part of it. He 
cannot accept part of it as the answer. 

The Court: Read the question. 

(The last above question was read by the reporter.) 

The Witness: I cannot answer that as Trip 9. I cannot 
say Captain Stroud, or First Officer Brigman, who are the 
crew members, but a crew member. 

By Mr. Welch: 

Q. I am sorry. Of course, unless you were there and 
knew the voice, you would not recognize it, but that pur¬ 
ports to be a communication from the party in charge of 
the ship at the time? A. Yes, sir. He is responsible for it. 

Q. As far as the information shows, Captain Stroud was 
in charge of the ship at the time? A. Yes. 

Q. Is there any information known to you, anything dis¬ 
closed by any of these communications from Flight 9, or 
any entry on the log of the Captain’s flight that indicated 
at any time from the time he left Pulaski, before his plane 
crashed, asking for permission to go to a higher ele- 

171 vation than 4,000 feet? A. I have no information 
available to me that he did. 
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Q. Well, is there anything shown in the exhibits or the 
records of the flight that would indicate that he did? A. 
Not to my knowledge. 

• ••••••••* 

175 Q. At the moment, I am not sure whether I asked 
you—if I did not, I have only this one further ques-» 

tion—on this map do these red lines I point to appear clear 
to you from where you sit? A. Yes, sir. 

Q. What do they indicate on the map? A. They indicate j 
the boundaries of what is identified as Green Airway 5. 

Q. On the map, they indicate a width of how many j 

176 miles? A. Five miles—or ten miles; excuse me. j 

j 

• • • • • • • • • • j 

Cross Examination 

By Mr. Craighill: j 

Q. Mr. Bowman, what is the purpose of the flight plan ! 
about which Mr. Welch inquired? 

i 

• ••*•••••# 

177 A. The basis or the purpose of the flight plan, in j 
working it up, is to provide information for both the 

pilot and the dispatcher as to the amount of fuel necessary 
to complete the flight safely and in accordance with the 
safety provisions of the Civil Air Regulations. 

Q. Has it also, partly, something to do with the traffic 
control? A. Yes, sir. 

• • • • • • • * • 

179 ‘‘Question: And also, Mr. Bowman, when a flight j 
plan is made—what Mr. Welch has referred to as aj 
proposed flight plan—isn’t it tentative, subject to change! 
according to weather condition?” 

The Witness: Yes, sir. 

By Mr. Craighill: . j 

Q. Now, on the flight plan, which I believe is Appendix 
C, which was submitted to you by Mr. Welch, I will ask you 
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what the plan shows with reference to the heading “Roa¬ 
noke to Puliski” and to compare it with what the log shows 
as to the heading “Roanoke to Pulaski” that was ac- 
180 tually followed. A. The flight plan indicated a 
heading of 256 degrees, and the flight log indicated 
a heading of 270 degrees. 

• ••••••••• 

184 Q. On direct examination this regulation was read 
to you: 

“61.7401. Night. No scheduled air carrier aircraft 
shall be flown at an altitude less than 1,000 feet above the 
highest obstacle located within a horizonal distance of 5 
miles from the center of the course intended to be flown, 
except during take-offs and landings or when operating in 
accordance with specific procedures for definite localities 
approved by the Administrator.” Referring to the phrase, 
“course intended to be flown,” can you point out or tell 
what that is on the map? 

The Court: Do you mean in this particular case? 

By Mr. Craighill: 

Q. la this particular case, what is the meaning of that 
phrase, “course intended to be flown”? A. Are you asking 
me from my knowledge what does that mean? 

Q. Yes. A. From my knowledge, that meant that the initial 
indicated course was to fly contact, and a contact 

185 course could be a devious course, and would of 
necessity be a devious course. 

Mr. Welch: I object to that and move that it be stricken 
out. There is nothing in the Regulations that I know of that 
provides any such possibilities for flying. When the Ameri¬ 
can Airlines was given an opportunity by Judge Morris to 
tell of such material if it existed, and if they had any such 
defense, they said they did not have, and declined to do it. 
I think they are precluded on two grounds. 

The Court: I overrule the objection. Proceed. 

• ••••••••• 
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186 Will yon explain the difference between minimum 
instrument altitudes and the CFR altitude require¬ 
ments? A. Yes, sir. The minimum instrument altitudes 
as set up by American Airlines, Inc., provided additional 
safety, in that they provided a 1,000-foot clearance over 
all obstacles over a course or route which was 10 miles on 
each side of the center line, instead of just the width of the 
airway. 

Contact flight rules require a minimum clearance of 1,000 
feet altitude above the highest obstacle for 5 miles on either 
yside of the course intended to be flown. 

• ••••••••• 

189 Q. Will you just explain the difference between 
instrument flying and contact flight rule flying? 

A. Contact flight rule flying—night, I presume? 

Q. Yes. A. Flight must be conducted at an altitude which 
is at least 1,000 feet above the highest obstacle for 5 miles 
either side of the course intended to be flown, and must 
avoid clouds or other objects in the air by a minimum dis¬ 
tance of 2,000 feet horizontally, and must have visibility 
from beacon to beacon. 

Q. What do you mean by “beacon to beacon?” A. There 
are beacon lights placed on the airways for the purpose of 
guidance of flights operating at night. 

• ••••••••• 

190 Q. Without going into the detail, would you state 
by whom that trip forecast was prepared and for 

what purpose? A. That was prepared by Ehrke, of New 
York. 

Q. Who is he? A. A meteorologist employed by Ameri¬ 
can Airlines, Incorporated. 

Q. You testified in regard to the preparation of this 
flight plan by Mr. Stroud—by Captain Stroud. Who were 
present when that was prepared? A. When the flight plan 
was prepared? 
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Q. Yes. A. In addition to Captain Stroud, First Officer 
Brigman, Meteorologist Ercke, and I was in the very close 
proximity, about 4 or 5 feet away, and engaged in part of 
the conversations. 

• ••••••••• 

191 Q. You were asked about your position at the time 
of the accident. Did I understand you to say that 

you were assistant flight superintendent at New York? 
A. Yes, sir. 

Q. And that you since have been promoted and are now 
flight superintendent? A. Yes, sir. 

Q. Is that correct? A. Yes. 

Q. Upon direct examination you were asked whether the 
last message received from Stroud indicated that when he 
was over Pulaski at 2:05 he intended to go to Tri- 

192 City at 4,000 feet. What does that mean with respect 
to the clearance you gave him as to whether he could 

change to a higher elevation? 

Mr. Welch: I object to that. 

The Court: I overrule it, Mr. Welch. 

The Witness: His radio contact merely followed a pre¬ 
scribed method of reporting as to the time over a station 
and the altitude at which he was flying and his estimate of 
the time he would pass over the next prescribed check point 
and the indicated plan altitude he would be over when he 
passed that next check point. 

• ••••••••• 

193 Q. Will you answer the question as to how quickly 
weather conditions may require going from contact 

flying to instrument flying at a higher altitude? A. Well, 
they can change almost instantaneously. 

Q. Is there anything in that clearance that would prevent 
him seeking a higher altitude if weather conditions required 
it? A. No, sir. 

Q. Will you state what this CFR means with respect to 

seeing the ground or the beacon lights as the plan proceeds ? 

• ••••••••• 
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The Witness: Contact flight rules mean that the pilot 
must be able to see from beacon to beacon. In other words, 
he must have a beacon in sight that will aid in guiding his 
path. 

> • • • • • * • • • | 

! 

194 Redirect Examination 

By Mr. Welch: j 

I 

Q. Do I understand you to indicate that the only thing j 
that might justify going to a higher elevation is a quick 
change in the weather? A. No, I didn’t intend to lend any 
such indication. That would be a captain’s—a decision the 
captain would have to make. 

Q. You did not intend to imply that only a quick change 
in the weather would justify a pilot in seeking a change in 
elevation? A. No. 

Q. Is there anything in the Civil Aeronautics Regulations 
that provide for the pilot to fly a zigzag course? 

• • • • • • • • • • | 

I 

195 A. To actually comply with the provisions of con¬ 
tact flight rules, they require that he must at all 

times maintain 2,000 feet horizontal separation from any j 
cloud or any other body or obstacle in the air. That defi¬ 
nitely could cause him to have to deviate from a straight- j 
line course. 

The requirement of the regulation itself provides ver¬ 
tical separation, and the bounds of any course could be in¬ 
truded upon by other aircraft or other loose obstacles, such i 
as clouds, and he could not maintain 2,000 feet horizontal! 
separation at all times if— 

• • • • • * • • • * 

i 

196 A zigzag course would be required to strictly com- j 
ply with the contact flight rules. 

By Mr. Welch: 

i 

Q. By use of the word “zigzag” in previous testimony,; 
you were indicating that a pilot would be required to avoid! 
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clouds by a certain margin and other obstacles in his course 
by a certain margin? A. Yes, sir. 

Q. Now, this was a night flight within the meaning of the 
Civil Aeronautics rules? A. Yes, sir. 

Q. So far as you know, at the time, and so far as can be 
determined from the record, so far as it may be shown by 
the pilot’s own log, he was flying contact flight rules when 
this crash occurred; is that correct? A. Are you asking 
for my opinion? 

Q. I am asking for what the record shows, Mr. Bowman. 
A. Well, the record does not indicate what he was flying— 
contact flight rules or what. 

Q. Does the record show that at any time, anywhere on 
this flight, from the time it started until you lost track of 
the flight, the captain had ever asked to go on instru- 

197 ment flying? A. Well, the fact that he— 

Q. Does it show if he ever asked to go on instru¬ 
ment flying? A. It does not show either way. 

Q. Well, it does not show that he ever asked to go on 
instrument flying, does it? A. No. 

Q. It does show that he asked to go on instruments after 
he left Tri-City, doesn’t it? A. No. 

Q. Doesn’t it show that he Tvas clear to fly on instruments 
from Tri-City south, after he arrived at Tri-City? A. That 
was a company clearance he had received. As far as author¬ 
ization was concerned, it was no different from the one he 
was operating on. 

Q. Regardless of how expressed, the fact is that he was 
cleared and apparently expected to fly, or at least was priv¬ 
ileged to go, on instruments from Tri-City south; is that 
right? A. Yes. 

Q. There is absolutely nothing in the record, is there, 
nor anything in his log of the flight, that shows that at any 
time up to the crash he was flying on instruments, is 

198 there? A. No, there is no record of what he was 
doing. 
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Q. If he was at any time flying on instruments between 
Pulaski and Tri-City, the regulations required him to be up j 
at least 7,000 feet, didn’t they? A. Yes, for instrument 
flying. ' | 

Q. So, fairly reading your own company’s reports, your 
own pilot’s log, and the elevation at which he was flying, 
the only conclusion to be reached is that he was flying con¬ 
tact at a 4,000-foot level; isn’t that right? A. That is my' 
conclusion. 

Q. A 4,000-foot level from Pulaski to Tri-City is definite¬ 
ly contrary to Civil Aeronautics Regulation 61.7401, which j 
provides: j 

“No scheduled air carrier aircraft shall be flown at an 
altitude less than 1,000 feet above the highest obstacle lo-, 
cated within a horizontal distance of 5 miles from the cen¬ 
ter of the course intended to be flown—” j. 

Q. Is that correct? A. I don’t think so. j 

Q. What? A. I don’t think so. 

Q. Doesn’t this provide that the height—the elevation of 
that flight—should be 1,000 feet above the highest obstacle 
within 5 miles of the center of the course? A. The center 
of the course intended to be flown. 

• ••••••••♦ 

200 Q. The question was, Do not your flight plan and 
your company records show that the course expected 
to be flown by Captain Stroud on that trip was airway 5 
from Pulaski to Tri-City? A. Yes, sir. j 

Q. And airway 5 from Pulaski to Tri-City took him over 
the 10-mile-wide strip between those two points, as indi¬ 
cated on that map; isn’t that correct? A. It began—Yes, 
sir. 

Q. The course—the airway course—intended to be flown. 
That is what I am talking about. j 

In that airway course intended to be flown is located 
Glade Mountain; isn’t that correct? A. Yes, sir. 
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Q. When you were talking about a 20-mile-wide course, 
just what were you talking about? Is the Government-es¬ 
tablished airway course 20 miles wide? A. No, sir. 

Q. The Civil Aeronautics Regulations and Government 
supervision of commercial passenger airway flying indicate 
in this particular instance a 10-mile-wide airway course, 
which you have referred to as airway 5; isn’t that 

201 right? A. Yes, sir. 

Q. You were asked on cross examination whether there 
was anything to prevent the pilot during the flight from 
Pulaski to Tri-City from seeking a higher altitude. You 
answered that there was nothing to prevent it; is that cor¬ 
rect? A. Nothing to prevent him seeking it. 

Q. That is right. Is there anything in the company record, 
including the radio contacts between the plane and any of 
the company contact points, to indicate that at any time he 
ever did seek to obtain clearance for a higher altitude? 
A. Not to my knowledge. 

Mr. Welch: That is all. 

Recross Examination 

By Mr. Craighill: 

Q. Mr. Bowman, in flying the course intended to be flown, 
was it necessary for him to come within five miles of Glade 
Mountain? A. No, sir; he could have remained 

202 within the bounds of the airway and still be 5 miles 
or more from it. 

• ••••••••* 

203 Peter Kraght. 

• ••••••••• 

Direct Examination 
By Mr. Welch: 

Q. The witness’s name is Mr. Peter Kraght—K-r-a-g-h-t? 
A. That is correct. 
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Q. I think that you are a meteorologist with the American 
Airlines? A. That is correct, sir. 

Q. How long have you held such position, Mr. Kraght? 
A. Since June, 1936. 

Q. I show you Appendix E, documents which have been 
identified here, and ask you if you can tell us what that is 
and interpret it for us in terms of the hieroglyphics or 
initial abbreviations, and so forth, that appear thereon. 
A. Appendix E is a copy of the weather forecast issued by 
the United States Weather Bureau for the period of 1830, 
22nd of February, 1945, to 0230, Eastern W'ar Time, the 
23rd. | 

In terms of a 12-hour clock, that would be from 6:30 p. m. 
the 22nd of February, 1945, to 2:30 a. m. of the 23rd. 

This forecast covers a region of Tennessee, Kentucky, 
West Virginia, Virginia, and North Carolina, and specifi¬ 
cally the airways Washington to Cincinnati, Wash- 
204 ington to Charleston, South Carolina; Washington j 
to Memphis, Tennessee; Washington to Norfolk, j 
Virginia; Washington to Greensboro, North Carolina; j 
Evansville, Indiana, to Muscle Shoals, Alabama; Pitts- | 
burgh, Pennsylvania, to Huntington, West Virginia; Pitts¬ 
burgh, Pennsylvania, to Knoxville, Tennessee; Cincinnati, 
Ohio, to Knoxville, Tennessee; and Louisville, Kentucky, 
to Nashville, Tennessee. 

Now, the preface, or “synop,” as it is called in forecast 
terminology— 

Q. Is much of that related to other areas than the area in 
which airway 5, from Washington southwest toward Tri- 
City is located? A. The forecast is written in quite gener¬ 
alized language and does not specifically designate any par¬ 
ticular airway. It does specify certain generalized regions. 

Q. I ask you, is some portion of that devoted directly to 
the region in which this airway lies? A. Yes, that is cor¬ 
rect, but that portion would be very hard to reconstruct 
without reading the whole forecast. 

Q. It would be ? A. That is right. 
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Q. Let me show you this, for a minute—Appendix D. 
Will you tell us what that is ? A. This is a photostatic copy 
of a forecast issued by American Airlines Meteorolo- 

205 gist Ehrke covering specifically the route between 
Washington and Tri-City on the evening of February 

22, 1945. 

I am sorry; it covers the period from 7 p. m. on the 22nd 
of February, 1945, to 7 a. m. on the 23rd. 

Q. Will you please interpret for us that chart, winch you 
say has to be directly within the area in which this airway 
5 continues? A. The terminals included are New York- 
Floyd Bennett Field; Baltimore, Washington, Lynchburg, 
Roanoke, Richmond, Virginia, and Pittsburgh. 

May I ask a question? You are not interested in ter¬ 
minals north of Washington? Do you wish me to read only 
the one between Washington and Tri-City? 

Q. I think that is the one we are interested in, yes, sir. 
A. Yes, sir; all right. 

In the terminal forecast, the forecast implies that one 
might expect in the Lynchburg area at the beginning of the 
forecast period, at 7 o’clock in the evening, a layer of clouds 
covering something between six tenths and nine tenths of 
the sky at an elevation of 4,500 feet above ground; that 
there would also be a lower layer of cloud covering some¬ 
thing between one and two tenths of the sky up eight tenths, 
with visibility—horizontal visibility—of approximately 5 
miles. 

This condition would change at 10 p.m. on the 22nd 

206 to a layer of clouds above 10,000 feet covering more 
than six tenths of the sky, with a lower layer at an 

elevation of 4,500 feet above the station, covering some¬ 
thing between one and two tenths up to approximately eight 
tenths of the sky, and with a visibility of 8 miles. 

The forecast indicates that a further change w T as indi¬ 
cated for about midnight, for the ceiling became unlimited, 
writh a layer of clouds above 10,000 feet covering more than 
six tenths of the sky, and a lower layer of clouds, at some¬ 
thing like 5,000 feet above the station, covering between one 
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and five tenths of the sky, with horizontal visibility of 8 
miles. 

i 

That latter condition at midnight was expected to con¬ 
tinue into 7 a.m. of the 23rd. 

I 

For the Roanoke terminal area at 7 p.m. on the 22nd, 
the forecast indicated that one might reasonably expect a 
layer of clouds above 10,000 feet above station altitude cov¬ 
ering more than six tenths of the sky, and a lower layer of: 
clouds 4,000 feet above station level covering between onej 
and five tenths of the sky, with a visibility of 8 miles. 

That condition was forecast to change at about 2 a.m. onj 
the 23rd to a layer of clouds above 10,000 feet elevation cov-l 
ering more than six tenths of the sky, and a lower layer at; 
an elevation of 3,000 feet above the station covering between! 

one or two tenths and approximately eight tenths of! 
207 the sky. 

Q. Are you talking about the area between Pulaski 
and Tri-City? A. No; this is the terminal forecast for Ro¬ 
anoke, and that applies to the terminal area around Ro¬ 
anoke. 

Q. Roanoke and south? A. A radius of a few miles 
around the terminal. 

In the route section of this broadcast, covering the route 
between Washington and Nashville, Washington and Tri- 
Citv, Washington and Lynchburg—I am sorry; this is a 
very poor copy. I am having a little trouble. 

Washington to Lynchburg. The forecast there specified 
that one might have reason to expect a layer of clouds at 
600 feet, covering between one or two tenths of the sky and 
up to approximately eight tenths, quite variable, with a top, 
of approximately 1,200 feet, and that there would he a sec¬ 
ond layer of clouds with a base of 5,000 feet, covering be¬ 
tween one and two tenths and up to eight tenths of the sky, 
also quite variable, with a top of 7,000 feet, and that above 
that there would still be a third layer of clouds above 10,000 
feet. ! 
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208 Mr. Craighill: That copy is blurred. That is the 
reason he is having some difficulty. This is a clearer 

copy, isn’t it? 

The Witness: I think so. 

The forecast further calls for occasional light turbulence, 
below 2,500 feet, below this section. 

At 3 a.m. the forecast indicates one would have reason to 
believe a change would take place, with the weather becom¬ 
ing only scattered clouds, the clouds covering between one- 
tenth and five-tenths of the sky, at altitude of 5,000 feet, top 
7,000 feet, and above that another layer above 10,000 feet 
that covers six-tenths of the sky. 

The forecast conditions would indicate light turbulence 
below 3,000 and that latter condition expected to continue 
until 7 a.m. of the 23rd. 

The portion of the route from Lynchburg to Tri-City 
would lead one to believe that one might expect a layer of 
clouds at an elevation of 4,500 feet, covering between one 
or two-tenths to eight-tenths of the sky, with a top of 8,000 
feet, and above that another layer at an altitude higher than 
10,000 feet, covering more than six-tenths of the sky. Light 
turbulence and light icing indicated to exist up to the top 
of the intermediate layer of clouds. 

At 2 a.m. conditions expected to change in this sector to 
a condition of cloudiness, that there would be a layer of 
clouds at an elevation between 3500 and 4200 feet, 

209 covering between three-tenths and two-tenths to 
eight-tenths of the sky, and then above this a second 

layer covering more than 10,000 feet. Light turbulence 
would continue to exist in the clouds above 5,000 feet. 

Bv Mr. Welch: 

Q. You have stated from Lynchburg to Tri-Citv. Does 
that mean Pulaski? A. That particular station is included 
in this route. 

Now, in the wind and temperature forecast for the Wash- 
ington-Tri-City section the winds were forecast by succes¬ 
sive thousands of feet, beginning with 4,000 feet. 
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At 4,000 feet the forecast called for winds of 260 degrees, 
45 miles an hour; at 5,000 feet, 250 degrees, at 50 miles an 
hour; at 6,000 feet, 250 degrees, 55 miles an hour; 

At 7,000 feet, 240 degrees at 60 miles an hour; 

At 8,000 feet, 240 degrees, at 65 miles an hour; 

9,000 feet, 240 degrees, 70 miles an hour; and at 10,000 
feet, 240 degrees, 75 miles an hour. 

The temperature forecast for Washington and Tri-City 
airway indicated that the temperature might be expected to 
be 40 degrees at 4,000 feet; 35 degrees at 5,000 ; 32 at 6,000; 
30 degrees at 8,000; 25 degrees at 10,000, and the document 
was signed by Erke, the meteorologist on duty when 

210 this was prepared. 

Q. I would like to have you look at page 2 on Ap¬ 
pendix A, which is designated as trip history of Flight 9 on 
February 22,1945. Are you familiar with such trip history 
summary? A. Yes, I believe so. 

Q. You didn’t prepare that particular trip history? A. 
No, I didn’t. 

Q. I ask you to direct your attention to one clause with 
reference to Pulaski. Will you read that? A. This is the 
weather report for Pulaski weather observed at 11:30 p.m. 
on the 22nd, and the report, the official report was this: 
Measured ceiling 4400 feet; high overcast, lower broken 
clouds; 8 miles horizontal visibility with light rain; tem¬ 
perature 45 degrees; dew point 43; wind, west, 8 miles an 
hour; altimeter set to 988. 

Q. Now, the next clause of the forecast begins Tri-Cities. 
Will you read that? A. That is right. This is a record or 
copy of the Weather Bureau observation taken at Tri-City 
at 11:30 on the 22nd and says: Contact, measured ceiling 
3,000; overcast; temperature, 47; dew point, 34; wind, west- 
northwest, 25, strong gusts; altimeter set to 998. 

Q. What does measured ceiling, 3,000 feet, mean? A. 
That means that the distance from the ground to the base 
of the clouds was measured as 3,000 feet. That is 

211 above the station altitude. 
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Q. Is that information that you have just read on 
Appendix A, trip history, information that is supported by 
the weather forecast that you have just been referring to, 
or does this information come from some other weather 
forecast? A. This information comes directly from the offi¬ 
cial observation, from the official United States weather ob¬ 
servers as the official weather at that time at that place. 

Q. Was that available to a flight despatching office in New 
York City on that night between 9 and 10 o’clock? A. Yes, 
it was. 

Q. As a meteorologist, or one of the meteorologists on 
duty for American Airlines on the night of February 22, 
1945, were you familiar with section 61.71080 of the Civil 
Aeronautic Regulations, which reads as follows: The hourly 
weather report sequence and the current weather forecasts 
shall show a trend that gives sufficient indication that the 
ceilings and visibilities along the route to be flown are and 
will remain at or above the minimums specified in the air 
carrier operating certificate until the flight arrives at the 
point cleared to? A. That is right, I was. 

Q. One of the interrogatories that was answered by the 
American Airlines in this case, Interrogatory 47, reads: 
State whether or not the United States Weather fore- 

212 cast or the company forecast indicated the possibility 
that continuous contact flight rules conditions at 

4,000 feet would not be found between Washington, District 
of Columbia, and Tri-City Airport during the period in 
which American Airlines Flight No. 9 of February 22, 1945, 
was scheduled to cross such area, and the answer was that 
the weather forecast might or might not— 

• ••••••••• 

A. And the company forecast and the 1830 to zero 30 to 
zero 830 Weather Bureau forecasts indicated that continu¬ 
ous contact flight rules might or might not exist at 4,000 and 
would depend upon the captain actually encountered. 

213 Q. Now, putting that in ordinary clock time, what 
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time is referred to? A. The period 1830 to zero 230 
refers to 6:30 p.m., Eastern War Time, on the 22nd, to 2:30 
Eastern War Time, on the 23rd, and the second set of num¬ 
bers, zero 30 to zero 830 E refers to 12:30 a.m. on the 23rd 
to 8:30 a.m. on the 23rd. Eastern War Time. ! 

• ••••••••• 

I 

{The following physicians testified concerning Mrs. 
Violet Ulen’s injuries and their examinations and medical 
treatment: 

Dr. Sigmond Levensohn, Tr. 61-72. j 

Dr. George Neely Raines, Tr. 73, 504-524. 

Dr. Frank P. Krenz, Jr., Tr. 81-96. 

Dr. Maurice Herzmark, Tr. 96-116. I 

Jules C. Winkelman and Jules Pascal testified as to the 
damage to Mrs. Ulen’s mink coat, for which Mrs. Ulen had 
paid about $3,000, Tr. 116-131. 

Five X-ray plates, marked Plaintiff’s Exhibits 3, 4, 5, 6 and 
7, illustrating plaintiff’s injuries, were also offered in evi¬ 
dence by plaintiff, Tr. 86.] ! 

• ••••••••*| 

217 Mr. Craighill: I wanted to renew our motion at j 
the end of the plaintiff’s case and elaborate on it a 
little more than I have, and there are some of these points | 
we discussed yesterday. Do you care to have us do that to- ! 
morrow morning? j 

The Court: Yes. For some reason or other they have ! 
assigned motions to me. I will do that. 

Mr. Welch. Her testimony would have nothing to do with 
the issues of the case. j 

The Court. I will tell you my impression now: that I will i 
charge the jury, so far as the plaintiff is concerned, that 
there is liability for their negligence if they did not exercise 
that degree of care incumbent on them. In that case, if that 
is all, I will limit it to the amount fixed. However, if they j 
find from the evidence that the defendant, its agents j 


I 
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218 or employees, acting through them, that there was an 
intentional act with knowledge that it would impair 

the safety of these passengers, or if the act was done with 
reckless, w-anton disregard of the consequences, then the 
damages would not be limited to the amount. 

Mr. Craighill: My contention is that on the evidence, 
there is no evidence of any wilful misconduct. There is no 
evidence that anybody wilfully and intentionally tried to 
commit suicide or anything of that sort. 

The Court: I cannot say that there is no evidence. It is 
a jury question I think on that. 

Mr. Craighill: There are no cases on that where there 
has been a jury question. There has always been a directed 
verdict on the matter of wilful misconduct. I cannot find 
any cases where they have not. 

The Court: I said I will not do that. That is my present 
view. 

Mr. Craighill: Will you allow a little argument on that 
in the morning? 

The Court: Yes. 

Mr. Craighill: Shall I put on the evidence tomorrow- 
morning? In other words, put on the defendant’s evidence 
and then make the motion? 

The Court: Well, you can—no, I think you better make 
the motion first, and then if I overrule it you can go 

219 on with your evidence. 

Of course, you have a right to renew the motion 

later. 

Mr. Craighill: At the end of the evidence? 

The Court: Yes. 

• ••••••••* 

230 Mr. Welch: The plaintiff rests, if the Court please. 

Mr. Craighill: May w T e approach the bench again? 
The Court: Yes. 

(Thereupon counsel approached the bench and the fol¬ 
lowing occurred out of the hearing of the jury:) 
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Mr. Craighill: At this stage of the case, at the end of 
the plaintiff’s evidence, I would like to make a motion that 
the Court set aside the judgment rendered by Judge Morris 
and render a verdict for the defendant in both cases on the 
ground that the evidence has not shown even any 

231 negligence on the part of the defendant. 

The Court: Well,*that is overruled. It was sent 
to me to assess damages, not to try any issue of negligence. 

Mr. Craighill: Next I move the Court in Mrs. Ulen’s 
case to direct the jury that when they return a verdict, this 
motion being in the alternative, to return a verdict not in 
excess of the amount specified in the limits of the Warsaw 
Convention, on the ground that they have not proved any 
wilful misconduct. 

The Court: There are two cases. What is your motion? 

Mr. Craighill: I was going to ask, first, in Mrs. Ulen’s 
case, to ask you to instruct the jury that the verdict shall 
not exceed the limits of the Warsaw Convention, on the 
ground that there was not any wilful misconduct. 

The Court: I will overrule that. 

Mr. Craighill: In Dr. Ulen’s case I ask the Court to di¬ 
rect a verdict in favor of the defendant on the ground that 
there is no cause of action in him under the Warsaw Con¬ 
vention, and that it would be an anomalous situation to say 
that she would be limited if there is no misconduct, and he 
would have a right of action in common law. 

The Court: Well, I overrule that motion also, although 
I am considerably in doubt about it. In fact, I have a doubt 
in both cases. 

Mr. Craighill: I would like to argue it a little 

232 more at the end of all the evidence, if Your Honor 
please. 

The Court: Well, you can argue it then or non obstante 
veredicto. 

Mr. Craighill: I will be glad to renew it and offer some 
authority at that time. 

The Court: Of course, that will be a matter of how busy 
I am and you are. 
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Mr. Craighill: I have some reasons I would like to pre¬ 
sent. 

The Court: I will hear you at the end of the evidence. 

Mr. Craighill: At the end of the evidence ? 

The Court: Yes. 

Mr. Craighill: It will be short, but I would like to make 
some comments about that. 

The Court: Both motions are overruled with leave to 
renew them. 

Mr. Craighill: At the end of the evidence? 

The Court: Yes. 

• ••••••••• 

Defendant’s Evidence. 

Mr. Craighill: Now, if the Court please, I would first 
like to bring to the attention of the jury two or three small 
matters about which we have stipulated. 

The Court: Very well. 

Mr. Craighill: In the first place, I believe a form 
233 of ticket has been identified, and I now wish to offer 
it in evidence. It happens to be a return coupon 
from Mexico to Washington, but it is agreed it has the same 
language that is used for the going coupon, and that it is 
the contract between the parties, and I would like to call 
this—it is very short—call it to the attention of the jury. 

Mr. Welch: I object to it being received in evidence on 
the ground it does not comply with the provisions in the 
Act itself, and the Act is clear, in order to invoke the pro¬ 
visions of the Warsaw Convention. 

The Court: Do you admit liability by this ticket ? 

Mr. Craighill: It is a matter of contract, and the War¬ 
saw Convention is incorporated in the contract. 

The Court: I will admit it without ruling at the present 
time on the effect of it. 

Mr. Welch: All right, Your Honor. 

(The document previously marked for identification De¬ 
fendant’s Exhibit No. 1 was thereupon received in evi¬ 
dence.) 




Mr. Welch: That is over objection? 

The Court: Yes. 

I 

[Memo.: Photostat of said ticket in Record, Tr. 532.] 

Mr. Craighill: Ladies and gentlemen of the jury, I will 
read this and then you may examine it, if you wish. 

American Airlines, Incorporated, issued on the date, at | 
the place, and by the company or agency officially stamped 
on back. 

234 Passenger’s receipt, not good for passage. 
Transportation hereunder is subject to the rules 

relating to liability established by the Convention of War¬ 
saw of the 12th of October, 1929. Pursuant thereto the car- 

! 

riers hereby reserve the right to alter the stopping places 
in case of necessity and the exercise of that right shall not j 
have the effect of depriving the transportation, if “Inter¬ 
national” of its “International” character; and, as further j 
provided in said Convention, transportation to be per- j 
formed by successive carriers shall be deemed for the pur- j 
poses of said Convention to be one undivided transporta¬ 
tion. In addition, this ticket is sold subject to tariff regu- ! 
lations. 

Then from Washington to Mexico, D. F. U. S. tax ex- j 
empt, and then on the back it has 41 American Airlines, Inc., 
February 5, 1945, and a number 300, Washington, D. C.” 
which is the identification of the seller. 

The Court: I do not see any use in each reading it. You 
have read it to the jury, Mr. Craighill. 

Mr. Craighill: Very well. 

Now, while it has been mentioned, Mr. Welch and I have j 
agreed to stipulate that the crash occurred on Glade Moun¬ 
tain at 3,910 feet above sea level, and about 80 feet from 
the top of the mountain at that point. 

I understand we have also agreed that the sum of 125,000 
francs mentioned in Section 1 of Article 22 of the 

235 Warsaw Convention means $8,291.87 in United ! 
States currency. 
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The Court: It means any sum of money men- 

236 tioned in the stipulation as being in francs. Will 
you stipulate that means so many dollars? 

Mr. Welch: Yes, sir. 

Mr. Craighill: That means it is stipulated that the 
amount specified in Section 2 of Article 22 in United States 
currency is $331.66, and the same amount in Section 3 of 
Article 22. It happens to be the same, $331.66. 

Mr. Welch: Yes, sir. 

• ••••••••• 

Captain Walter W. Braznell. 

*••••••••• 

Direct Examination 
By Mr. Craighill: 

Q. Will you state your full name for the Court and the 
reporter? A. Walter W. Braznell. 

Q. Where do you live, Captain? A. Manhasset, New 
York. 

Q. By whom are you employed? A. American Airlines, 
Incorporated. 

237 Q. In what capacity? A. As director of flights. 

Q. And will you state how long you have been em¬ 
ployed by the American Airlines? A. I have been employed 
by American Airlines and its predecessor companies for 
nineteen years and eleven months. 

Q. In what capacity? Just state it very briefly. A. For 
eleven and a half years of my employment I flew as an air¬ 
line pilot, and then for approximately five years thereafter 
as chief pilot at Chicago, and for the remaining period of 
my employment I have been in New York in charge of the 
company’s flying and dispatching operations. 

Q. And your official title is what? A. Director of flying. 
Q. Director of flying operations, is that? A. Just direc¬ 
tor of flight operations department, and the name implies 
and my job description would show that I am in charge of 
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supervision of flying and the dispatching activities of the 
company. 

Q. And in that capacity will you state a little more fully 
your responsibilities and duties? Describe them. A. Well, 
I am responsible for procurement, training, pilot personnel,, 
assignments, pilot divisions, for promulgation and policing, 
of company operating practices, both flying and dispatch-i 
ing. I believe that just about covers it. 

23S Q. About how many hours have you logged in ac-j 
tual flying? A. Approximately 13,500 hours. 

i 

I 

Mr. Craighill: I understand Mr. Welch has agreed 
239 that this may be offered in evidence. It is a sum¬ 
mary-of the personnel history of Captain Stroud, 
without getting out all the records from which it is com¬ 
piled. 

Mr. Welch: That is correct. 

Mr. Craighill: I offer this in evidence as Defendant’$ 
Exhibit No. 2. 

i 

(The document previously marked for identification De^ 
fendant’s Exhibit No. 2 was thereupon received in evi4 
dence.) 

i 

[Memo.: Photostat of Defendant’s Exhibit No. 2 in Rec¬ 
ord, Tr. 533.] 

Mr. Craighill: It has already been marked for identii 
fication, and I would like to read it to the jury. 

The Court: Proceed. 

Mr. Craighill: It reads: American Airlines, Inc., Cap¬ 
tain’s History. 

Name: James Edwin Stroud; age: 35, born December ll, 
1909; 

Birthplace: Goldsboro, North Carolina; home address: 
Woodmont Terrace, Nashville, Tennessee. 

Experience previous to employment by American Air¬ 
lines: U. S. Army Air Corps, July 2, 1932, to February 
29,1935; .j 
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Company employment: July 9, 1935, employed as First 
Officer; February 7,1938, qualified as Reserve Captain; Au¬ 
gust 4, 1939, Reserve Captain; March 1, 1940, Captain. 
Route assignment: Continuously on Nashville to New¬ 
ark/New York route except for period September 27, 

240 1939, to November 1, 1939, and March 1, 1940, to 
June 17, 1940, when assigned to Newark to Boston 

route. 

CAA certificate and rating: Airline Transport Pilot Cer¬ 
tificate No. 30712; rating SE and ME, 900-2700 h.p. 

By Mr. Craighill: 

Q. That means horsepower? A. Yes, sir. 

Q. And SE and ME means single and multiple engines? 
A. Yes, sir. 

Mr. Craighill: Total flying hours: 9989 and 27 minutes; 
total hours as captain: 6577 hours and 15 minutes; total 
hours on DC-3: 6500, approximately. 

Hours flown last 30 days: 74 hours, 48 minutes; 

Time flown last 7 days prior to departure from New York: 
19 hours, 2 minutes; 

Rest period prior to flight: 59 hours, 49 minutes; ar¬ 
rived New York 9:50 a. m. on February 20th; 

Date last instrument: January 9, 1945; 

Date last line check: December 15, 1944; 

Date last CAA physical: December 23, 1944; 

Date last company physical: November 8, 1944. 

• ••••••••• 

241 Mr. Craighill: I will ask the reporter to mark this 
as Defendant’s Exhibit No. 3 for identification. 

[Memo.: Photostat of Defendant’s Exhibit No. 3 in Rec¬ 
ord, Tr. 534.] 

*•*#•*••** 

Mr. Welch: The ground of the objection is that they ex¬ 
pect to show by the introduction of that that this same pilot 
flew this same course in violation of the regulations twice 
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before this and didn’t get killed. I say it has absolutely 
nothing to do with this case whether he did it once or twice 
or since then. That is immaterial. The issue is whether 
he was violating the regulations. He knew them and was 
confined to them. 

242 The Court: I overrule the objection. 

#*•••#••#* 

243 Mr. Craighill: As I understand it, Your Honor 
has admitted this in evidence, and I should like to 

read it to the jury. 

“Captain Stroud flights. 

“Nashville-Washington, January 1, 1945, to February 
22, 1945.” 

At the top of this there are the columns: 

“Date. Flight. Planned altitude between Pulaski and 
Tri-Cities. Logged altitude. Remarks.” 

Reading across: 

“January 1, flight 8, 9,000 feet planned altitude, logged 
altitude 9,000 feet.” 

Now, I shall read it a little more hurriedly, to save time. 
“January 2, flight 9, 6,000 feet, 6,000 feet. 

“January 5, flight 8, 7,000 feet, 7,000 feet. 

“January 6, flight 9, 6,000 feet, 4,000 feet, night. 
“January 11, flight 104, 9,000 feet, 9,000 feet. 

“January 12, flight 1, 4,000 feet, 4,000 feet, day. 
“January 19, flight 104, 7,000 feet, 7,000 feet. 

“January 20, flight 1, routed via Pittsburgh and Colum¬ 
bus. 

“January 23, flight 8, 9,000 feet, 9,000 feet. 

“January 24, flight 9, 4,000 feet, 4,000 feet, night. 

244 “January 27, flight 104, 9,000 feet, 9,000 feet. 
“January 28, flight 1, 4,000 feet, 4,000 feet, day. 

“January 31, flight 8, 9,000 feet, 9,000 feet. 

“February 1, flight 9, 8,000 feet, 6,000 feet. 

“February 4, flight 6104, 9,000 feet, 7,000 feet. 
“February 5, flight 9, 6,000 feet, 6,000 feet. 
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“February 9, flight 104, 9,000 feet, 9,000 feet. 
“February 10, flight 6001, 4,000 feet, 4,000 feet, day. 
“February 15, flight 104, Nashville to Tri-Cities only. 
“February 15, flight 6001, Tri-Cities to Nashville. 
“February 17, flight 9, routed via Pittsburgh and Co¬ 
lumbus. 

“February 20, flight 6104, missing.’’ 

I suppose “missing” means you haven’t that? 

The Witness: That is right, a company record. 

Mr. Craighill: “February 22, flight 9, planned altitude, 
4,000 feet, night.” 

That is the one involved in this case. 

There is after the word “Flight” an asterisk, and the ex¬ 
planation is: 

“Even numbers eastbound; odd numbers westbound.” 
That adds up to 23 flights in the two months—less than 
two months—over this route between Nashville and 

245 'Washington. 

* « * • * • * t • • 

Mr. Welch: If the Court please, so that I will not have 
to continue interrupting, it is understood that my objection 
goes to all questions and answers with reference to this 
item? Then I will not have to interrupt again? 

The Court: Very well. 

246 Q. Will you explain the difference between the odd 
numbers and the even numbers with reference to 

thousands of feet? A. It is simply for the purpose of sep¬ 
arating traffic flying from zero to 179 degrees in an easterly 
direction, and from 180 to 359 degrees in a westerly direc¬ 
tion. It is purely for the separation of traffic to avoid colli¬ 
sions and hazards. In other words, w T e fly odd altitudes 
eastbound and even altitudes westbound. 

Q. I now show you another document, which I wdll first 
ask the reporter to mark as Defendant’s Exhibit 4 for iden¬ 
tification. 
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(The document referred to was marked as Defendant’s 
Exhibit 4 for identification.) 

* * • * * • • • • * I 

535 Filed Jun 19 1948 j 

I 

Defendant’s Exhibit No. 4 

I 

FLIGHTS AT 4000' NIGHT CFR PULASKI-TRI CITIES j 


December 22, 

1944 to February 22,1945 

Pilot 

Flight 

Date 

W. J. Hunter 

11 

Jan 30, 1945 

A1 Miller Jr 

101 

Jan 17, 1945 

M. W. Bummer 

101 

Jan 2 ” 

D. S. Shipley 

105 

Jan 3 

L. E. Burns 

9 

Feb 15 

G. G. Pierce 

9 

Feb 2 

N. R. Pickering 

9 

Jan 27 

G. G. Pierce 

9 

Jan 25 

J. E. Stroud 

9 

Jan 24 

J. E. Stroud 

9 

Jan 6 

P. G. Cook 

5 

J an 3 

W. J. Hunter 

7 

Jan 17 

M. W. Rummer 

3 

Jan 11 

L. Reinhard 

3 

Feb 15 

# • # 

• • 

• • • 


247 Mr. Welch: I must object to this, if the Court 
please. 

I 

«#•*•••*•• 

Mr. Craighill: The top sheet is a compilation of the 
original logs of pilots who have flown this particular route 
on the dates specified at 4,000 feet. 

I may say right here that we contend that there was no 
violation. My friend says that we cannot show that other 
pilots have customarily and frequently flown this route at 
4,000 feet. I think we are entitled to show that it was almost 
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regular practice to do so, and we shall offer evidence to in¬ 
dicate that it is not a violation of this regulation. 

The Court: I will hold it open until I finish reading an 
article in the Harvard Law Review on something of this 
nature—not an air flight, but the admissibility of evidence 
of other instances to show safety. 

24S Mr. Welch: My specific ground of objection is 
that it is utterly improper to attempt to show or 
justify a wrongful act by showing habit or custom of others 
in the same business or in the same employment. To habitu¬ 
ally and customarily disregard regulations and do wrong¬ 
ful acts— 

• ••••••••• 

The Court: I am admitting evidence in this case which 
I would not ordinarily admit in a suit for personal injuries, 
for the reason, as I stated in my opinion, that if you seek 
damages greater than those fixed in the Convention, 

249 you must show that there was a wanton, reckless, or 
intentional violation of principles for the safety- o! 

passengers. 

250 Q. Very well, Captain. Will you explain what a 
flight plan is and what its function or purpose is in 

251 the operations of your company? A. Well, a flight 
plan is for the purpose of designating the route over 

which a flight will be flown, and its primary purpose is to 
develop how much fuel will be required for an airplane to 
negotiate the route between any two points on our system. 

Q. Will you distinguish between that and the clearance? 
A. Well, there are two types of clearances. There is com¬ 
pany clearance, which is a requirement of law under CAR 
61, which requires that certain requirements be met before 
an aircraft can be released to a pilot to fly from one point 
to another, and the clearance—what is contained in this 
type of clearance—is the amount of fuel that is required. 
• ••••*••*« 
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Q. I will hand you a document marked as Appendix C; 
which has been offered in evidence, and ask you to 

252 state what that is. A. It is an American Airlines 
flight plan. 

# 

[Memo.: Photostat of Appendix C in record with Am 
swers to Plaintiff’s Interrogatories, Jt. App. p. 27.] 

*********^ 

Q. Will you state what that is and describe what its func L 
tion is? A. Well, the purpose of this document is to specif^ 
the route over which the aircraft will be flown and to deter¬ 
mine the amount of fuel which will be required to meet the 
requirements of the Civil Air Regulations. 

Q. Is that subject to change by the pilot after he takes tb 
the air and is in flight from point to point? A. Well, of 
course, the amount of fuel is not. The altitudes are sub¬ 
ject to change. 

Q. How about the headings, directions, and so forth? A. 
The headings shown on the flight plan are approxi- 

253 mate headings or mean headings for determining 
whether the wind is going to assist or retard in any 

way, and what effect that may have on the amount of fuel 
that must be carried in the airplane. 

Q. After the pilot is in flight and en route, may he change 
those headings and fly in different directions according to 
weather conditions, when he is flying contact flight? 

• • • * • • * • • * 

i 

254 A. The answer is yes. j 

Q. Will you explain that? 

256 A. The pilot is required to change his course to 
comply with the restrictions that are set up by cob- 
tact flight rules to avoid obstacles and when in proximity of 
clouds, and also where it is in the interest of safety, such 
as the avoidance of thunder storms. 

# # • • # * • • 

i 

i 


i 
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257 Q. I will ask you to step to the map and point out 
the airway and to state the difference, if any, between 

what you call the center of the airway and the flight in¬ 
tended to be flown, as used in the regulation which you have 
heard read. A. Well, there is no relationship of the flight 
intended to be flown to the center of the airway. This is 
the center of the airway (indicating), a straight line run¬ 
ning down the middle of a 10-mile-wide strip. 

The course intended to be flown might vary due to ob¬ 
stacles or might vary due to the pilot's desire and require¬ 
ment to avoid weather conditions as provided for under 
contact flight rules. Clouds, proximity of clouds, and 
thunderstorm conditions would require him to vary his 
course, and it is not unusual to depart from the airway as 
far as a hundred miles to fly around a thunderstorm, in or¬ 
der to meet the requirements of contact flying rules. 

Q. I think I should read to you once more this regulation 
which was read before you went on the stand. I am now re¬ 
ferring to Regulation 61.7401. 

“Night. No scheduled air carrier aircraft shall 

258 be flown at an altitude of less than 1,000 feet above 
the highest obstacle located within a horizontal dis¬ 
tance of 5 miles from the center of the course intended to 
be flown, except during take-offs," and so forth. 

Now, having in mind that phrase, “course intended to be 
flown,” I will ask you to take a piece of green chalk, to show 
the green airway, and I will ask you to draw right down 
there the airway and to indicate what you mean by the air¬ 
way and the course intended to be flown. A. This is the 10- 
mile-wide airway (indicating). The course intended to be 
flown would depend on obstructions or cloud conditions. 

Q. If you will, just indicate roughly the location of Glade 
Mountain with respect to the center of the airway and the 
course intended to be flown by the pilot going down that par¬ 
ticular airway. A. Obviously, if there is an obstruction on 

the airway at this point (indicating)— 

• ••#•••••• 
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259 A. The center of the airway would be right down 
the middle. The flight path would have to be, to 
clear this point or obstacle—5,000 feet—something like this. 
Now, if there is another obstruction there, it would be so 
(indicating). 

Q. What is the purpose of that with respect to the 5-mile 
rule? A. That is to meet the requirements of the contact 
flight rules, to fly by contact flight rules, or visually. 

• **#*#••** 

266 The Court: Mr. Welch, I am going to let the wit¬ 
ness answer this question in the absence of the jury; 

then I will understand what it is all about. 

By Mr. Craighill: 

Q. Will you explain to the Judge just what the air traf¬ 
fic control does with respect to a flight of this character? A. 
The function of air traffic control is to provide separation— 
in-flight separation—to avoid collision of air carrier air 7 
craft under conditions—under instrument conditions—that 
is, where you are flying without reference to the clouds upon 
the horizon. 

Q. What does the pilot do with respect to controlling the 
flight under contact flight rules? A. Well, the pilot has 
the determination of whether he flies by contact flight rules 
or instrument flight rules. It is purely up to his determina¬ 
tion, depending on whether he elects to fly on the instrument 
flight plan that the Bureau— 

Q. In other words, may I express it this way—what I 
wish to prove—and that is that the air traffic control merely 
separates horizontally, so that on take-offs and landings and 
while in flight, under instrument rules, there would not be 
two ships going in opposite directions and at the 

267 same level? That is what I say air traffic control 
does. 

The Court: Do you have a copy of the air traffic control 
rules of the Government? 
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Mr. Welch: I will stipulate that all that air traffic con¬ 
trol does is to separate traffic. It has no other power at 
all. 

Mr. Craighill: Very well. That is what I am trying to 
get at. 

• ••#•#•••• 

[In presence of jury.] 

Mr. Welch: I am willing to admit that air traffic control 
is nothing in the w’orld except a system of keeping traffic 
separated and from running into one another on the airway. 

• ••*•••••• 

26S Q. I will ask you this one further question about 
air traffic control. Has air traffic control anything to 
do with controlling the operations of a plane when it is fly- 
contact flight rules? 

• ••••••••• 

269 A. It has none. 

• ••••••••• 

271 Q. Captain, we have been talking about contact 
flight rules and instrument flying. Will you explain 

to the jury the difference between those two things? A. In 
flying by contact flight rules, you have to observe certain 
minimum clearances of obstacles and clouds; but briefly, 
contact flight rules means flying with reference to the 
ground and ground objects; while when you fly by instru¬ 
ments, you fly with complete reference to the instrument 
panel on the airplane, and you don’t have reference to the 
ground, the sky, or natural horizon. 

Q. With reference to flying in a straight line or making 
deviations, will you compare the two things? 
**•#•••••• 

272 The Witness: When flying by contact flight rules, 
there is considerably more deviation of course than 

when flying under instrument flight rules, because when fly-’ 
ing under contact flight rules you have reference to the 
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ground and the ground objects, and you are required by law 
to maintain proper distances or intervals from objects or 
clouds, so as to abide by these minimum distances or toler¬ 
ances, to remain clear of the clouds or the obstacles. 

273 By Mr. Craighill: 

Q. In the messages which were read into evidence yester¬ 
day reference was made to the in-stop clearance. Will you 
explain to the Court and jury what in-stop clearance is, as 
is contained in these messages that were read yesterday? 
A. In-stop clearance is a company document prescribing 
the amount of fuel which is necessary to go from one point 
to another; and if the weather, is not suitable at destination, 
to continue on to another airport where the weather is 
satisfactory; requiring sufficient fuel to do that job, and 
listing on it—on the clearance itself—the enroute weather 
reports which would require that type of clearance or that 
amount of fuel to give the airplane the range to do that 
given job. 

Q. Now, referring to Defendant’s Exhibit 5 and to 
another document, which I will ask to be marked as De¬ 
fendant’s Exhibit 6, I will ask you to state which, if either 
of those, is the in-stop clearance. 

*###**•••• 

274 A. They are both in-stop clearances. 

275 Q. I will put it this way—and, of course, do not 
answer until Mr. Welch has had an opportunity to ob¬ 
ject. 

From an examination of the map, can you state whether a 
flight can he made contact flight rules from Pulaski to Tri- 
City at a 4,000-foot elevation over the ground, over airway 
number 5, without coming within 5 miles of Glade Moun¬ 
tain? 

Mr. Welch: I object to that. 

The Court: I overrule that objection. 

• • « * • * * . * • • 



A. My answer was yes, it can be made. 

• ••••••••• 

Q. Will you explain your answer? That little circle is 
around Glade Mountain. A. There are two high points in 
the vicinity of Marion. One which is a high point 

276 is 4,080, on this part of the map, and the other, 3,810, 
and they are approximately 11 miles apart. 

By flying a course to the right side of the airway, main¬ 
tain 5 miles separation and 4,080 feet, you can pass between 
those two points and maintain a thousand feet above terrain 
with your 5 miles horizontal clearance that you have there. 
That is the only place on the airway between those two 
points where— 

Mr. Welch: He has answered the question. 

By Mr. Craighill: 

Q. Do you mean also, Captain, 5 miles from that other 
peak which you showed? Is that to the west of the airway? 
A. You pass to the right of the 4,080 knob, and to the left is 
the 3,810 knob, and maintain a thousand foot clearance 5 
miles from either one of those knobs. 

• ••*•••••• 

277 Q. Captain, will you indicate that line? A. Here 
is the 4,000 foot knob I referred to (indicating). Here 

278 is the 3,810 foot knob I referred to (indicating). The 
distance is approximately 11 miles. 

Q. Draw a line that a flight would take to avoid obstacles 
by 5 miles. A. The flight course would be so (indicating). 
There is one knob (indicating); there is the other (indicat¬ 
ing). The course would be so—right in there (indicating). 

• •••••#•** 

279 Under what circumstances may a pilot change from 
contact flight rules to instrument rules without get¬ 
ting any authority to do so? 
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The Witness: Well, the law very carefully points out 
that where considerations of safety are involved, a pilot 
may depart from procedures or practices that are set forth 
with respect to air traffic controls or regular route pro¬ 
cedures. Therefore, if an unusual or unexpected weather 
condition was involved, which affected the safety of the 
flight, it is made very clear in the law that he can immedi¬ 
ately take action to protect the safety of the aircraft. 

By Mr. Craighill: 

280 Q. Take action of what sort to protect the safety of 
the aircraft with reference to elevation? A. Ma- 

neuveringwise, climbing to the right or left. Of course, in 
that case it would be to climb and gain additional altitude 
and ground clearance. 

Q. Is it, then, necessary to report that fact to the air traf¬ 
fic control? A. The usual procedure is to climb rapidly, 
pull off the airway, and then request the air traffic control 
for a clearance on instruments. 

Q. That is for the purpose of keeping this separation of 
traffic you have mentioned? A. Yes, sir. 
*********** 

Mr. Craighill: I am asking him to state simply from 
his investigation of all the conditions, because he did go to 
the scene immediately, and he did investigate. I am ask¬ 
ing him to express an opinion as to what did happen to that 
aircraft just before the crash. 

281 The Court: I sustain the objection. 

Mr. Craighill: Your Honor will allow me an ex¬ 
ception? 

The Court: You do not need one, Mr. Craighill. 

#********* 

282 Q. This is what the question was: To what extent 
can weather be determined on the ground, looking up, 

as compared with observing weather from various eleva¬ 
tions in the air, looking down? A. The weather as 
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283 observed from the cockpit is quite apt to be at vari¬ 
ance with the 'weather as observed from a pin point 
position on the earth’s surface. 

«•••••••** 

285 Can an aviator see through a hole in the clouds as 
to the condition of weather, where a person from the 

ground could not see it?” 

The Witness: As I understand that question, the 

286 answer is yes. 

Mr. Craighill: Then, will you explain and illus¬ 
trate, by showing cloud layers, and so forth? 

• •#*#•##*# 

287 The Witness: Assuming this is rolling terrain, 
such as in Virginia and West Virginia and Tennes¬ 
see, and these are hills, and the weather observers, being in 
places of habitation are not on the tops of these hills but in 
the valleys. 

Now, there are very many weather conditions, and par¬ 
ticularly during the summer with small clouds, and valleys 
will fog in, so (indicating), and the weather observer being 
at this point, or this point, could report a very low ceiling 
or very low visibility, but there would be no clouds at all 
above a very shallow fog layer in the valley, and the pilot 
by contact flight rules, by reference to the ground objects, 
seeks hills and to get where he is going. 

• • • • • * * • * * 

288 Cross Examination 

By Mr. Welch: 

Q. Captain, what is the procedure to be followed by a 
captain or pilot flying a ship if he finds for some reason or 
other that he wants to change from contact flight to instru¬ 
ment flight procedure? A. If time permits, he contacts 
our nearest radio station and requests permission from 
their traffic control center to climb to a higher altitude. If 
he inadvertently or for some other reason has gone on in¬ 
struments— 
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Q. (Interposing) I am asking you the procedure if hej 
decides he wants to ? A. There are two procedures. 

Q. First,he applies to whom for permission? A. He con-! 
tacts the company ground station, which then relays the 
message to their traffic control center. 

Q. We will have it understood that you testified that in! 
emergency the pilot flying contact flight rules may turn to 
the right or left, or increase his elevation, or even swing off 
course to avoid an emergency? A. Correct. 

Q. So as to overcome an emergency? A. Yes, sir.! 

289 Q. So my questions have nothing to do now with 
emergency unless I use the word emergency. 

If the pilot on the leg of the flight between Pulaski and 
Tri-Cities was flying contact, and he wanted to change to 
instrument flight, what would he do? A. If he anticipated 
going on instruments, he would request a clearance. 

Q. From whom would he request the clearance? A. Un¬ 
fortunately, the aircraft control organization, which is aj 
government organization— 

Q. (Interposing) Now, he does not ask Air Traffic Com 
trol if he wanted to go from CFR to instrument flight, does 
he? A. In that event, if he is anticipating going on instrm 
ment flight— ! 

Q. (Interposing) I said we are excluding emergency. 
A. Yes, sir; routine operation. 

Q. This is ordinary operation? A. Yes. 

Q. He doesn’t ask Air Traffic Control to get permission 
to go from contact to instrument, does he ? A. He precisely 
does; yes, sir. 

Q. What is done? Is that after he makes his 

290 request and the proper authority inquires to find out 

whether the airway is clear at the elevation he re¬ 
quests? A. He requests permission to fly at a given alti¬ 
tude, and they verify if it is clear. j 

Q. Who grants the permission? A. Air Traffic Control. 

Q. Air Traffic Control doesn’t do anything except to say 
whether that particular level is open for flight? A. In air 
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traffic control phraseology you would be told you are cleared 
to naming the flight altitude, to climb to X altitude and 
maintain X altitude between point A and point B. That is 
the authorization. 

Q. What does the authorization have to do with asking 
a request to change from one type of flight to another? 
A. Perhaps I don’t understand the question. 

Q. Listen to the question. When the pilot asks for per¬ 
mission to change from contact flying to instrument flying, 
whom does.he ask first? A. Air Traffic Control. 

Q. Air Traffic Control? A. Yes, sir. 

Q. What does he ask Air Traffic Control? A. He requests 
permission to climb from one altitude to another altitude. 

Q. What does Air Traffic Control tell him about 

291 the altitude? A. They grant permission if the alti¬ 
tude is open, either deny or confirm the request. 

Q. Isn’t it that they deny or confirm the request to travel 
at a certain level? A. Isn’t that altitude? 

Q. They do not deny the privilege of change to instru¬ 
ment flight? They only advise him the level he requested 
is full and what is open? A. If a man makes a request at 
4,000, and the 6,000 level is taken up, they cannot grant him 
permission to go to 6,000, and the man would be restricted 
to CFR flight, or having to exercise his emergency preroga¬ 
tives. 

Q. Or airway control would tell him what level is open, 
wouldn’t it? A. In that case, they figure he could not go 
up through traffic, and he would be restricted. 

Q. You are assuming a specific altitude, aren’t you, now? 
A. Will you state a case so I can understand it? 

Q. Do you with all your years of experience, do I under¬ 
stand you to be testifying that a pilot on American Airlines 
who wanted to change from contact flight to instrument 
flight, he gets his permission from Air Traffic Control 

292 to make the changeover? A. That is correct. 

Q. You deny that all Air Traffic Control has to do 
with it is to keep traffic segregated in the airways? A. In 
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order to keep it separated. They do not have control over 
it. 

Q. Isn’t that all Air Traffic has to do is to keep traffic 
segregated? A. It is to control traffic, to keep it separated. 

Q. And if a pilot on one flight finds conditions which 
cause him in his judgment to believe that he should go from 
contact flying to instrument flying, and he asks Air Traffic 
Control to go from 5,000 to 9,000 feet, and the 9,000-foot 
level is congested, what would Air Traffic Control reply, 
ordinarily? A. Ordinarily they would suggest some other 
altitude. 

Q. Some other altitude or that the altitude he suggested 
was all right? A. You would be asking for instrument 
clearance. Therefore it would be a higher altitude in order 
to have minimum instrument regulations. 

Q. And after ATC, Air Traffic Control, suggested the 
other level, what would he immediately do? A. If in the 
judgment of the pilot— 

Q. (Interposing) I am not talking about emergency. 
A. Yes. 

293 Q. I am not talking about emergency. A. I am 
talking about routine operation. 

Q. Yes. A. Because of anticipated icing, wind, or turbu¬ 
lence, the pilot may not accept the particular altitude 
proffered by Air Traffic Control. 

Q. Suppose he accepts it? A. Then he proceeds to that 
altitude. 

Q. Does he have to clear his permission to go on instru¬ 
ments with the Company or anybody else? A. No. All 
he has to do is to get the flight altitude from ATC, and when 
he receives that he automatically proceeds to that altitude. 

Q. I understood you to tell Mr. Craighill that if he want¬ 
ed to change he contacted the Company at one of the check 
points to get permission, or by a report if he had to do it 
quickly, and get approval? A. That is correct. 

Q. Which is correct? A. If he wanted to go on instru¬ 
ments, he does get permission. 


/ 
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Q. From the Company, and if he has to do it suddenly 
in emergency, then he reports he has done it and has his 
changeover cleared? A. You qualified this with an emer¬ 
gency. I have been answering these on routine opera¬ 
tion. In the event of any condition which the pilot 

294 feels affects the safety of the flight, he can assume 
his prerogatives and depart from set procedure. 

That is well spelled out. 

Q. But if he does it, he has to report to the Company he 
did it? A. Yes, sir. 

Q. And then they 0. K. his flight on instruments if that 
is what seems to be needed? A. He merely advises them 
at the station. 

Q. Then under the circumstances of this particular situ¬ 
ation, taking Flight 9, February 22, 1945, between Pulaski 
and Tri-Cities, if anything had occurred in the course of 
the flight that the pilot saw and knew, or for any reason of 
his own, he could have gone to a higher elevation without 
requesting permission from anybody? A. That is exactly 
correct, sir. 

• •••••*••• 

295 Q. So you really have tw’o pilots there? A. Two 
qualified pilots. 

Q. Two men who know the Regulations? A. Yes, sir. 

Q. And supposed to know the elevation of the airway? 
A. Thoroughly. 

Q. Two men supposed to know what the minimum flight 
requirements are? A. Yes. 

Q. Two men capable to observe the weather, or clouds, 
and who are supposed to have good eyesight? A. The cap¬ 
tain spent almost ten years on that route. . 

Q. And both men who know how to operate a plane? 
A. His record was excellent. 

Q. Now, you said that there w^as more variation in the 
line of flight, flying contact, than flying on instruments? 
A. Yes, sir. That is why the tolerances are smaller. 
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Q. Flying instrument, I understood you to say, 

296 the captain or pilot maintains a much more direct 
and straight course ordinarily? A. He is flying 

higher above the terrain and he is not concerned with pre¬ 
cise observations and clearance of obstacles because it is so 
high. When he is flying CFR, or contact, he must observe 
obstacles, to hold his course and to miss them with the prop¬ 
er margin. 

Q. If on the flight from Pulaski to Tri-Cities an experi¬ 
enced pilot was flying on instruments at 5,000 feet, he would 
have safely gone straight across this mountain, wouldn’t 
he? A. Yes. You need a little more than 5,000 feet for 
instrument clearance. However, he would have been safe. 
He could fly from that point to Washington and Nashville 
at 5,000 feet without hitting anything. 

Q. He would need 7,000 feet under the Regulations if he 
was flying instruments over that terrain, wouldn’t he? 
A. Yes, sir. 

Q. Do I understand from what you tell us, from your ex¬ 
perience, is that flying contact at night at 4,000 feet, that the 
pilot would be expected to see all these things and turn 
from one side to the other to avoid them? A. That is the 
presently accepted procedure on ordinary airlines. 

Q. I didn’t ask you that. I said: Is that what you 

297 want us to understand of flying at night, contact 
flight, the pilot is supposed to see all the obstacles 

and move one way or the other to avoid them? A. That is 
set procedure. 

##*##•*••• 

Q. The variations that you spoke of in contact flying, by 
the variation do you mean that it is necesary for the pilot to 
vary from the straight-line course in order to avoid obsta¬ 
cles that he cannot see or clouds that might interfere with 
his contact flight? A. If the minimums are established, that 
he can avoid them by the proper margins. 
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Q. Were the minimums for contact flying at that time 
higher than 4,000 feet in that area? A. Not to my knowl¬ 
edge. 

Q. Did you know whether they were or not? A. No. 

Q. You don’t know? A. No. I don’t know that there was 
any higher minimum than 4,000. To the best of my 
29S knowledge, the 4,000 feet in ’45 was the minimum 
CFR altitude in that area. 

Q. Didn’t you say that you didn’t know whether there 
was a minimum higher than 4,000 feet? A. I said to the 
best of my knowledge, but that has been the established 
minimum, in that particular segment of that airway. 

Q. Now, in explaining instop clearance, you referred 
to the necessity for calculating fuel? A. Yes, sir. 

Q. Don’t you make some effort to calculate the amount 
of fuel that will be required for every flight? A. That is 
correct. We make a flight plan. 

Q. You have to have it to make a flight? A. Yes, sir, but 
we are talking about the instop condition at that time, and I 
answered that specific question. 

Q. When you say instop, that means instrument or over- 
the-top flight, is that what that means? A. That the instru¬ 
ment clearance requires an alternate airport in case the 
weather increases. That terminology is indefinite. 

Q. Do you understand me ? A. I think so. 

Q. That means, instop, instrument over the top? 
299 Isn’t that what you mean by instop? A. No, we don’t 
mean that. 

Q. You don’t? A. No. 

Q. Do you mean contact flight by instop? A. It has 
nothing to do with rules of the road or whether the pilot 
flies in the clouds or by reference to ground objects. The 
document you speak of has nothing to do with these condi¬ 
tions. 

Q. What document are you speaking of? A. You are 
asking an explanation of the clearance. 

Q. I didn’t say anything about the clearance. 
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The Court: He asked: What do you mean by instop? 
That is what he is answering, Mr. Welch. 

Mr. Welch: I have confused myself, if I did. 

By Mr. Welch: 

Q. Instop means instrument over the top, doesn't it? 
A. Well, unfortunately, the term is used both under CAR 
61 and 60. It is both applicable to that clearance, the Com¬ 
pany clearance, and to that ATC authorization. 

If the term instop is only used with reference to the 
amount of fuel and the Company clearance, which is re¬ 
quired to guarantee an alternate airport, that is the differ¬ 
ence between instop clearance and the CFR Company clear¬ 
ance. 

In CFR w T e carry fuel from point of departure to desti¬ 
nation, plus 45 minutes reserve. If there are weather 
300 conditions, it becomes instop clearance, and we carry 
fuel from point of departure to destination, plus an 
additional distance where the weather is unquestionably 
good, plus 45 minutes reserve. 

Q. Then it doesn't mean anything at all as to whether 
the pilot will fly contact or instrument? A. Yes. The 
term and the clearance have nothing to do with the flight 
CFR on No. 60. 

• ••#•••••• 

Mr. Craighill: May I say out of the presence of the jury, 
I think this confusion with the word instop is that you feel 
the word ins refers to instrument and top refers to over the 
top because it is also used in that connection. 

Isn't that correct, Captain? 

The Witness: Yes, sir. 

Mr. Craighill: It means instrument over the top? 

The Witness: It is unfortunate the terms are used at 
two different places in the Regulations, and they have two 
different meanings. 

•.. 



301 Q. Mr. Braznell, you are familiar with Civil Aero¬ 
nautics Regulation 61.7401, are you not? A. May 

I refer to it, please? 

(A paper writing was handed to the witness.) Yes, sir. 
Q. Which reads: “No scheduled aircraft shall be flown 
at an altitude of less than a thousand feet above the highest 
obstacle located within a horizontal distance of five miles 
from the center of course.” 

That means, does it not, that if there is an elevation 
within five miles of the center of course on either side, then 
the elevation at which the airplane shall fly must be at least 
1,000 feet above that elevation?' A. Well, “the course con¬ 
tinued to be flown” is the rest of that regulation. 

302 Q. What, sir? A. The regulation reads, “the 
course continued to be flown”; and that does not 

mean the same as an airway. 

Q. It does not mean that? A. No, sir, absolutely not. 

Q. Mr. Braznell, will you refer me to whatever regula¬ 
tion there is that distinguishes what you mean between 
course intended to be flown and the airway intended to be 
flown? A. I could only refer you to a glossary of terms on 
terms of navigation. The course in no way has reference 
to an airway or an air space. 

Q. Is there anything in these regulations that indicates 
anywhere that the Government did not mean “airway” in 
this Regulation 61.7401? A. None that indicated it meant 
airway or it did not. 

Q. That it did not? A. It didn’t indicate either way, 
except that the term “course” is in no way connected with 
airway phraseology. That is a navigational term. 

Q. By “course” you had in mind the course that the pilot 
actually flies ? A. “ Course ’ ’ under navigation terms means 
the track over the ground which it is intended that the air¬ 
plane be conducted. 

Q. Now, I will ask you to look at Appendix “C” 

303 and tell me if you identify it, or what it is. A. This 
is the flight plan and flight log. 
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Q. Well, does the flight plan and flight log that you are 
looking at pertain to flight 9 over this airway of February 
22,1945 ? A. That is correct. 

* i 

Q. Does it show the course intended to be flown by the 
pilot from Pulaski to Tri-City? A. No, sir. 

Q. It estimates the mileage, doesn’t it? A. It mentions 
the mileage, yes, sir. 

Q. Does it show magnetic course ? A. It shows the mag¬ 
netic course of the radio range legs; yes, sir. 

Q. Does it show a compass heading to overcome the wind? 
A. It shows the wind correction angle which, based on th6 
forecasted winds, would permit a ground track to be flown 
over that course; yes, sir, magnetic heading. 

Q. Does it show that he established a compass heading to 
overcome the wind so as to remain on his magnetic course? 

A. Are you referring to any specific points between any 
particular points? 

Q. Between Pulaski and Tri-City. A. I do not see any 
wind correction angle established for that leg. Between 
Pulaski and Tri-City the only location on this log arc 
304 the altitude intended to be flown and the estimate for 
Tri-City. It did, however, between Roanoke and 
Pulaski, establish a wind correction angle. That is a mean 
average of 270 in this column here “Roanoke.” This last 
“270”. That was the mean average. 

Q. You were looking at the figures on the right-hand sid^ 
of the column which is the log that he made during th6 
course of the flight? A. Yes, sir. 

Q. What you are telling me is that it shows that he did, 
previous to this leg of the flight, actually accomplish a com¬ 
pass heading to overcome the wind and maintain his mag¬ 
netic course. Isn’t that right? A. Yes. He recorded that 
on the previous leg that a 270-degree compass course ac¬ 
complished the desired ground track. 

Q. That is not what I asked you. I asked you if that 
shows that he had, in planning his flight, planned a compass 
heading, distinguished from the magnetic course to over- 
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come the wind pressure and maintain his straight course 
flying. A. It showed that in his plan, based on the winds 
forecasted in New York, that the course would be 256 de¬ 
grees to make that track. It showed that he actually found 
the course that would make that track would be 270 

305 degrees on the preceding leg. 

Q. That is what he planned? A. He planned 256. 
He actually flew 270. 

You see, the plan is based on some four or five hours 
before, on the forecasted winds. 

Q. Now, looking at the left side in the “compass heading” 
column, which line indicates the log of the flight from Pulas¬ 
ki to Tri-City? A. The second column headed “Magnetic 
course” shows the course is 246 degrees. That would be 
an instrument course. 

Q. Now, the instrument course, 246 degrees, would be 
the straight line of flight between Pulaski and Tri-City; 
is that correct? A. Yes, sir. 

Q. Before he started the flight at all, did he plan a com¬ 
pass heading of different degrees in order to overcome the 
forecast of wind velocity and maintain his straight course? 
A. Yes, he planned, a 250-degree track; that is a 4-degree 
wind correction angle, for a 260, 45-degree wind, or wind 
from the west southwest of about 45 miles an hour. 

Q. He planned ahead of time, according to that flight 
plan, to allow 4 degrees in his traveling to overcome the ve¬ 
locity of the wind hitting the nose of the plane from the 
right-hand side; is that correct? A. From the left- 

306 hand side. Well, I beg your pardon—correction. 
The course was 246. It would be slightly on the 

right-hand side. 

Q. Then did he estimate the mileage on the leg of that 
flight from Pulaski to Tri-City? A. No, he did not estimate 
the mileage. The mileage is appended on the form taken 
from our mileage chart. 

Q. So that he had the actual mileage; is that correct? 
A. Yes, sir. 
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Q. What is the actual mileage? A. For the instrument 
course, Pulaski to Tri-City, 98 miles. 

Q. Well, the actual mileage from Pulaski to Tri-City in 
a straight line is 98 miles; is that it? A. Well, along the 
range leg. That is not a rhumb line. It is slightly differ- j 
ent. j 

Q. Now, was the gasoline or fuel requirement calculated 
on the mileage? A. On the flight time as the result of the j 
mileage and the average winds expected. 

Q. Then is it a fact, so far as is disclosed or shown on 1 
the flight plan, that the captain of this airline flight No. 9 
planned his flight taking into consideration the true mag¬ 
netic course, the adjustment in compass heading that would 
be necessary to overcome wind velocity against his course, 
and the shortest distance between Pulaski and Tri- 
307 City according to the established and known mile¬ 
ages? A. Using the established known mileage and| 
forecasted wind, an average wind condition; yes, sir. 

Mr. Welch. I think that is all. 

Redirect Examination . 

By Mr. Craighill: j 

Q. Mr. Braznell, this flight plan you have just mentioned 
is prepared by the pilot in connection with the weather 
forecast, is it not, as to winds, and so forth? A. Yes, sir. 

Q. So that on this plan these initials “RO to US’’ means 
Roanoke to Pulaski, do they not? A. Yes, sir. 

Q. So that originally on the magnetic course on his plan, 
it was already typed in advance before this was made up; 
just before the flight, at 253 degrees, because that is the 
constant thing, is it not? A. That is a constant thing. 

Q. But then in view of the wind forecast he put on here 
256 degrees to compensate for the wind? A. That is right. 

Q. And that is from Roanoke to Pulaski? A. Yes, sir. 

• ••••••••# 
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308 Q. Then on the log showing what he actually did, 
he changed, instead of having 256 heading, to a 270 

degree heading. Is that right? A. That is right. That 
does not mean that the airplane heading vras 270 degrees 
at every moment between those two points but that— 

Q. Well, I mean, what does this indicate, filling in 270 
degrees there? A. It indicates an average wfind 

309 correction angle for that leg of the flight. 

Q. Well, does that mean that the wind got stronger 
blowing from the west ? A. The wind component, the wind 
shifted more to the northwest. 

Q. And therefore it shows, in other words, he encoun¬ 
tered a stronger wind than he anticipated, or the direction 
of the wind? A. Well, he encountered a wind from a differ¬ 
ent direction. As to the strength— 

Q. I believe you said this does not show. A. It is approxi¬ 
mately the same. He planned on a 130 mile an hour ground 
speed and he made good a 135 mile an hour ground speed. 
So it was approximately the same force. 

* Q. Now, then, taking up the route from Pulaski to Tri- 
City, it shows that the constant course was 246 degrees, but 
on account of the wind he estimated before he started from 
New York that it was 250 degrees that he would set his 
course; is that right? A. Yes, sir. 

Q. And this does not show what "was set from between 
Pulaski and Tri-City? A. No, sir. 1 

Q. You were asked about the co-pilot. Did not both the 
captain, Stroud, and the co-pilot, lose their lives in 

310 this crash? A. Yes, sir. 

Recross Examination 
By Mr. Welch: 

Q. You were just asked to refer to the fact that the log 
showed that the average compass heading from Roanoke to 
Pulaski was 270; is that correct? A. Yes, sir. 
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Q. Now, did I understand you to say that that indicated j 
that his average change in compass heading, in order to I 
maintain his magnetic straight course, was 270, and that j 
this indicates that those compass headings were changed 
just to overcome wind velocity? A. Well, I am in no posi— j 
tion to state why the compass heading was changed or how ! 
often it was changed, but he recorded there what he consid¬ 
ered his average wind correction angle for that leg. 

Q. I just wanted to be sure whether you said it was just 
to overcome wind velocity. 

You didn’t say that? A. No. He could steer— 

Q. Just a minute. You did not say that it was just 

311 to overcome wind velocity? A. No. 

• • • # • • * • * * 

I 

Alfred B. Bowman was recalled as a witness for and on 
behalf of the defendant. 

* • • * • • * • • • ! 

Direct Examination 
By Mr. Craighill: 

Q. Mr. Bowman, yesterday you were shown Plaintiff’s 
Appendix “C”, being the flight plan and the log of Flight j 
9, and I will ask you if you will state whether you were 
present and the circumstances surrounding the prepara¬ 
tion of that flight plan. Describe the circumstances sur¬ 
rounding the preparation of that flight plan, if you were 
present. 

• • • * # • * • • •! 

312 The Witness: I was the dispatcher on duty in our 
New York flight dispatch office at the time that this 

flight was planned and the meteorologist on duty was also 
in the same office. It is a general operations office. 

The location of the meteorologist and his work table, in¬ 
cluding maps and reports, was within six feet of the loca- j 
tion of my dispatcher position. 

• • • # • • • * • • i 
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314 Q. Mr. Bowman, at that time and place, as the 
result of a conversation between the meteorologist, 
Mr. Ehrke, Captain Stroud, and yourself, did you come to 
an agreement as to the elevation at which this flight should 
be planned? A. Yes, sir. 

Q. What was the elevation ? A. As indicated on the flight 
plan, 4,000 feet. 

• ••••••*•• 

313 Q. Did you put your initials on that flight plan? 
A. Yes, sir. 

Q. And do you recognize the signature of Captain 
Stroud? A. Yes, sir. 

Q. What did the placing of your initials on that flight 
plan indicate? A. Placing of my initials on the flight plan 
indicated that the Captain and I were in agreement on the 
initial leg of the flight, as indicated in the planned alternate 
and the amount of fuel specified as the minimum require¬ 
ment. 

Q. What do you call the initial leg of the flight ? A. From 
LaGuardia to Washington. 

Q. LaGuardia Field to Washington, D. C.? A. That is 
right. The agreement for the balance of the legs cannot 
be completed at that time. 

Q. You have heard Captain Braznell’s testimony this 
morning as to the purpose of the flight plan, that it was for 
the matter of fuel. Is that your idea, or what is your idea 
of the purpose of preparing this flight plan in advance? 

• •• ••••*•• 

316 The Witness: In order to arrive at an orderly 
conclusion as to the amount of fuel required between 
the point of origination and the next point of landing. 

• ••••••••• 

Q. What was done with these flight plans? Were they 
filed anywhere afterwards? 

• ••••••«•• 


A. Yes, sir. The desired altitude, as indicated in thej 
flight plan, is transmitted to the Airway Traffic Center. 
That, and the indicated air speed of the aircraft. 

Q. Did you ever receive, or did you in this connec- j 

317 tion receive any complaints from the Air Traffic! 
Control about selecting the 4,000 foot elevation for 

this flight? | 

i 

• • • • • • • • • * 

The Witness: There was no objection from the Airway 
Traffic Center. 

i 

• • * * • # • * • •; 

318 Q. Will you, without elaboration, just state briefly 
your understanding of what an instop clearance is?| 

A. It is an authorization for a flight to proceed from one! 
given point to a designated landing point with an alternate! 
airport provided at which the weather conditions will re-i 
main well above the established alternate minimums. It! 
provides for sufficient fuel to complete such flights to the 
destination, plus flight to the alternate, plus 45 minutes’ 
additional fuel at cruising consumption. It authorizes the 
flight to proceed, if necessary, on instruments or over the 
top of clouds, or to proceed in whatever manner he finds 
is necessary in regards to the weather he encounters. 

Q. After the aircraft is in the air, who is in command 
and control of the operation of the aircraft? A. The 
captain. 

319 Q. Now, after this flight reached Washington, did 
you send any message to Washington with respect 

to clearance from Washington to Tri-City? A. Yes, sir. 
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320 Q. Will you state what that is and what it means, 
as between yourself—it is the message you sent from 

New York, the teletype copy of the message you sent from 
New York to Washington, is it not? A. That is right. 

Q. What does it say? A. It is a clearance message to 
Captain Stroud, Washington, with a copy furnished to Tri- 
City, Knoxville, and the flight superintendent at Nashville. 
Subject of the message: 

“Clear 23 trip 9, Tri-City for possible reclearance alter¬ 
nate Knoxville instop fuel minimum 550 maximum 822 for 
flight superintendent Nashville disposition over Tri-City 
stop If able 610 or more fuel clear 23 trip 9 Knox- 

321 ville for possible reclearance alternate Tri-City in- 
stop.’ ’ 

And it has the names of Mr. Wilbanks, Nashville, and 
Bowman, New York, affixed as authorization signatures. 
Mr. Craighill: I offer that in evidence. 

The Court: It will be admitted. 

(Defendant’s Exhibit No. 7 was received in evidence.) 

• ••••••*•• 

[Memo.: Defendant’s Exhibit No. 7 in Record, Tr. 538.] 

• ••••••••• 

Q. Now, Mr. Bowman, I show you this document which 
has been identified as Defendant’s Exhibit No. 5. 

Will you state what that is? A. That is a clearance and 
weather report for trip 9 of February 22, 1945. 

• ••••••*•• 

322 I should call attention first to Defendant’s Ex¬ 
hibit No. 6, so let’s go to Defendant’s Exhibit No. 6 

first, and I ask you to state what that is. A. It is a clear¬ 
ance and weather report of trip 9, February 22, 1945, for 
the portion from New York to Washington. 

Q. And do you recognize the signatures on that docu¬ 
ment? A. Yes, sir. 

Q. Whose signatures are they? A. A. B. Bowman and 
J. D. Stroud. 
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Q. Now, A. B. Bowman, of course, if yourself, and now 
will you state what that document is? A. This is the com¬ 
bined clearance and weather reports which are necessary to 
be in the hands of the pilot prior to proceeding from any 
point to another in scheduled air transportation. 

• • * • • * * * • * 

Q. Is -hat a document that was prepared and turned over 
to the Captain when he started his flight? A. This Exhibit 
6 was in his possession prior to departure, New York. 

• ••*•••*•• 

323 Q. Read what you deem material at the top, to ex¬ 
plain what it is. A. The clearance section gives the 

station, “LaGuardia; plane 18142; departure 7.:30; group, 
23; flight 9; February 22, 1945. 

“Authority is hereby granted for the above flight to pro¬ 
ceed instop at departure time given from this station to 
Washington intermediate landings to be made at nonstop 
alternate airports, Baltimore. Special instructions, none; 
fuel, minimum 500.’ ’ 

Q. That means 500 gallons? A. 500 gallons. 

324 (Continuing): 

“Maximum 670. This authorization is premised 
upon the Captain receiving a clearance sheet with approved 
weather at each intermediate station where a stop is made. 
Special reports of field conditions and navigational facili¬ 
ties are given below or are attached. Authorization re¬ 
ceived from A. B. Bowman via person at 9:15 p. m.” 

Q. What is the other signature? A. Captain Stroud has 
signed the certification: 

“I hereby acknowledge receipt of the foregoing clearance 
including weather report and consider all conditions, in¬ 
cluding my own physical condition, suitable for this flight.’’ 
Signed “ J. E. Stroud, Captain.” 

Q. And what are those papers that are attached to that? 
A. The weather observations, what we call sequence 
weather reports for the stations enroute from LaGuardia 
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to Washington and beyond Washington to Nashville, and 
including the off-line station of Richmond. 

Q. Up to what date or time do those reports go? A. 
There are three separate hourly sequence reports. One for 
the observation time of 18:30 Eastern time. 

Q. That is what time ? A. 6:30 p. m. And one for 7:30 
p. m. And one for 8:30 p. m., plus a LaGuardia local 

325 special report filed at 9:05 p.m. 

There are, in addition to those reports, U. S. 
Weather Bureau pilot balloon reports of upper air wind 
velocity and direction. 

[Memo.: Defendant’s Exhibit No. 6 in Record, Tr. 537.] 

Q. Then going to Defendant’s Exhibit No. 5, this other 
paper, will you state what that shows, whose signatures, 
and what it is? A. It has the signatures of John W. 
Streeter and J. E. Stroud. 

Q. Who is John W. Streeter? A. John W. Streeter was 
at that time the chief agent of the American Airlines Wash¬ 
ington Station, authorized to act as representative of the 
dispatch organization in preparation of such clearance 
papers, including weather reports. 

Q. That means your authorized representative? A. Yes, 
sir. 

Q. Just state briefly what that shows. A. This document 
includes the clearance for flight 9 from Washington, plane 
18142; departure—I believe it shows 10:50. It is a little 
blurred. 

(Continuing): 

“Route 23; trip 9; date, 2/22/45. 

“Authority is hereby granted for the above flight to pro¬ 
ceed instop at departure time given from this station 

326 to Tri-City intermediate landings to be made at”— 
And blanked out— 

“alternate airport, Knoxville; special instructions for pos¬ 
sible reclearance for flisup Nashville disposition over Tri- 
City.” 
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And the figures “550-822.” 

Q. What do they mean? A. They mean fuel minimum 
and maximum. 

Q. 550 gallons minimum? A. 550 minimum, with 822 
maximum. 

“This authorization is premised upon the Captain re¬ 
ceiving a clearance sheet with approved weather at each 
intermediate station where a stop is made; special report 
of field conditions and navigational facilities are given be¬ 
low or are attached. Authorization received from Bowman 
via P. L. T. at 10:47 p. m. by John W. Streeter, authorized 
representative.” ! 

Certification: 

“All required weather reports, including those for alter¬ 
nate airports, are given below.’’ 

Signed “John W. Streeter, Station Manager, or Author-! 
ized Representative.” 

Another certification: 

327 “I hereby acknowledge receipt of the foregoing 
clearance, including weather report, and consider all j 
conditions including my own physical condition, suitable! 
for this flight.” 

Signed “J. E. Stroud, Captain.” I 

Q. Now t , has that attached any later weather report orj 
sequence? A. Later than was issued from New York? 

Q. No, later than the one from New York. A. Yes, sir. 

Q. Well, just what is it? A. It is indicated here as 10:30; 
p. m. Eastern War Time. It says: 

“The U. S. Weather Bureau weather sequence from! 
Washington via the route over Roanoke, Tri-City to Nash¬ 
ville, including off-line stations of Richmond, Chattanooga, 
and Atlanta.” 

There are also included the U. S. Weather Bureau upper 
winds reports, made at 5 p. m. for the stations of Wash¬ 
ington, Lynchburg, Knoxville, and Nashville. 

Q. While that is dated 10:30 p. m., is that the correct 
time, as far as you know, or was it 11:30 p.m.? A. Investi- 


i 
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gation has proved, and corresponding weather reports in¬ 
dicate, that this was in error, and that this was the 11:30 
p. m. weather. 

32S Q. It was the 11:30 p. m. weather, instead of 
10:30! A. It corresponds to the Weather Bureau 
records for 11:30 p. m. 

Mr. Craighill: I offer Defendant’s 5 in evidence. 

Mr. Welch. No objection. 

The Court: It will be admitted. 

(Defendant’s Exhibit No. 5 was received in evidence.) 

[Memo.: Defendant’s Exhibit No. 5 in Record, Tr. 536.] 

• • ■ *' • • * * • • • 

Q. Mr. Bowman, what other responsibilities of yours, as 
the flight dispatcher, are there, as compared with the re¬ 
sponsibilities of the pilot, after you once clear him and he 
is in the air! 

• ••••••«•• 

329 The Witness: My responsibilities as a dispatcher 
are that I provide the Captain with any information, 

weather reports, or any report that I may have of failure 
of some navigational aid or to give him any other informa¬ 
tion which may assist him in the safe conduct of his flight. 

By Mr. Craighill: 

Q. And then what is his responsibility from then on! 
A. His responsibility is to fly his aircraft in accordance 
with his established procedures for whatever flight he is 
making. 

Q. Mr. Bowman, in connection with this Fight 9, did you 
deliberately or intentionally violate any civil air regula¬ 
tion! A. No, sir. 

• ••••••••• 

Q. Now, with the green chalk, will you just draw 

330 the airway and put it in green. 
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(Thereupon, the witness made certain drawings on the 
blackboard.) i 

Q. Now, then, will you indicate just roughly the approxi¬ 
mate location from the Glade Mountain to the center line a^ 
it w r as done this morning? In white chalk, I guess. 

i 

(The witness placed an “X” on the blackboard.) 

Q. Now, then, indicate the other peak that is over to the 
west of the airway. That other peak that the testimony 
showed was about 11 miles away. 

(The witness placed another “X” on the blackboard.) 

331 Q. Now, will you indicate with white chalk the line 
that this flight could take, avoiding Glade Mountain, 

at 5 miles from Glade Mountain, and at the same time keep 
5 miles from the other peak? 

• ••••••••• 

(The witness made indications with white chalk on the 
blackboard.) 

i 

Mr. Craighill: Now, the white line that you have just 
drawn there and indicates which, according to the regula¬ 
tion, could be an intended course of flight, and still would 
avoid by 5 miles both of those mountain peaks. Is that 
right? | 

The Witness: Yes, sir. 

7 i 

• # • # # # * * # •! 

332 Q. Mr. Bowman, I call your attention to a regula¬ 
tion of the Civil Aeronautics Board, No. 61.7103, the 

first sentence of which reads as follows: 

“Clearance and preparation. A clearance form shall be 
properly prepared for each flight between specified clear¬ 
ance points. Such form shall be signed by the first pilot 
and by the authorized aircraft dispatcher, or by duly au¬ 
thorized station personnel of the air carrier after receiv¬ 
ing current authority from the authorized aircraft dis- 
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patcher, only when the first pilot and the dispatcher both 
believe the flight may be made with safety.” 

• ••••••••• 

333 A. Absolutely. 

Q. What certificate or license do you hold from the 
Civil Aeronautics Administration? A. A certificate for air 
carrier dispatcher. 

Q. Since this occurrence, has that license been suspended 
or revoked? A. No, sir. 

Q. So you are still a qualified dispatcher? A. Yes, sir. 

• •••••••*• 

Cross Examination 
By Mr. Welch: 

Q. Mr. Bowmian, when you requested clearance for the 
air lane at 4,000 feet from air traffic control, was the re¬ 
quest made by you personally? A. No, sir. 

Q. I believe you told me yesterday that you cleared this 
flight to Tri-City and that the Nashville dispatcher cleared 
it from Tri-City on? A. Yes, sir. 

Q. And that when you cleared the flight, you had gone 
over with Captain Stroud all of the information that ap¬ 
peared on the lefthand side of Appendix C? A. Yes, sir. 

Q. You knew at that time that his compass heading- from 
Pulaski to Tri-City was calculated to be 250, and his 

334 magnetic or straight-line course 246 degrees; is that 
right? A. Actually, it is not the usual thing that a 

dispatcher checks in detail the computation. We are most 
interested in— 

Q. Just a minute. I did not ask you if you checked those 
computations; I asked you if you took into consideration 
when you approved and cleared the flight to Tri-City that 
the magnetic course was 246 degress, and that the captain 
had estimated 250 degrees on his compass heading to fly 
that course. A. As an individual consideration, I did not. 
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Q. You did not. Can you tell the Court and jury what 
the magnetic location of Glade Mountain is between Pu¬ 
laski and Tri-City? Is it on a straight line, 246 degrees, 
from Pulaski to Tri-City? A. Well, not without reference 
to a map. I could not tell. 

Q. You don’t know that. Did you know it at the time? 
A. I knew the approximate location of the mountain in ref- j 
erence to the airway. 

Q. What I am asking is, If the captain was flying a mag- j 
netic course of 246 degrees from Pulaski to Tri-City, was j 
Glade Mountain on that course? A. I don’t know. I have j 
never had anyone show me a direct bearing from Pulaski j 
to Glade Mountain. i 

i 

335 You did not know it at the time this flight plan ] 
was considered either? A. I knew the location of j 
Glade Mountain. 

Q. I am asking a specific question: Do you know whether 
Glade Mountain is on the direct magnetic course of 246 de¬ 
gress between Pulaski and Tri-City? A. To the best of my j 
knowledge, it is not on that direct magnetic course. 

Q. Did you know at the time, or do you know now? A. I 
knew at the time it was not on that direct magnetic course, 
and I also know it now. 

Q. Do you know what magnetic course it would be on" 
from Pulaski to Tri-City? A. It would probably be one j 
degree less. 

Q. When you cleared this flight to Tri-City, did you have 
in mind, flying at 4,000 feet, that if the captain avoided 
striking mountains, he would make a backward-forward 
flight on the airway, as you have drawn that white line? A. 

•XT * 

Yes, sir. 

Q. What you meant by saying that you believed it was 
safe to fly the course that way was that if he could see j 
where he was going and see what he was doing, dodging in 
and out of the mountains, he would get by safely; is that it? 
A. Yes, sir. 

• • • • • * • • • • j 
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336 John W. Streeter 

Direct Examination 
By Mr. Craighill: 

Q. Give your full name to the reporter, please. A. John 
W.. Streeter. 

Q. What is your occupation ? A. Air line dispatcher. 

Q. By whom are you employed now? A. Carribbean- 
Atlantic Air Lines. 

Q. How were you employed in February, 1945 ? A. I was 
chief agent flight dispatcher for American Airlines at 
Washington, D. C. 

• ••••••••# 

337 Q. In February, 1945, how long had you been em¬ 
ployed by American Airlines? A. Approximately 

five years—a little over five years. 

Q. What were your duties as chief dispatcher in Wash¬ 
ington? A. Supervising the screening and transmitting of 
flight reports to airways traffic control; the posting of both 
hourly and periodic weather forecasts and hourly sequence 
reports for the use of pilots flying through the station; 
preparation of flight clearances and weather reports; and 
to act as the dispatcher’s authorized representative at that 
station. 

Q. Were you on duty on the night of February 22, 1945, 
at the Washington Airport when Flight No. 9 came through 
Washington? A. I was. 

Q. Did you see and talk with Captain James Stroud, who 
was pilot of that aircraft? A. I did. 

338 Q. What was the appearance and condition of 
health of Captain Stroud, so far as you could see? 

A. I wo aid say excellent. 

Q. Did he file with you a flight plan, or a copy of a flight 
plan, as he passed through Washington? A. He did. 

Q. What did you do with it? A. I transmitted it to the 
Airways Traffic Control Center at Washington. 
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Q. Did you have any discussion with him as to the latest; 
weather forecast for the route from Washington to Tri- 
City? A. Yes, I did. ' j 

Q. What, if anything, was done about selecting an eleva¬ 
tion for the flight from Washington to Tri-City? A. On the 
basis of available weather reports, Captain Stroud elected 
to fly 4,000 feet. j 

Q. Was his selection of 4,000 feet for that flight anything 
unusual? \ 

Mr. Welch: I object. 

The Court: I overrule the objection. ! 

The Witness: No, it was not. 

! 

By Mr. Craighill: 

Q. You have known other pilots to fly at 4,000 feet on 
that route? 

i 

***••••••* 

339 The Witness: Yes, I have. 

By Mr. Craighill: j 

Q. When you filed that flight plan with air traffic control, 
showing an elevation of 4,000 feet for that leg of the trip, 
did you receive any objection to it from the air traffic con r 
trol? A. No, sir. 

**•*•#••## 

Q. Did you receive any communication from Mr. Bow¬ 
man with respect to Flight No. 9 that night? A. Yes, sir. 

Q. I will show you Defendant’s Exhibit 7 and ask if that 
was the communication you received? A. Yes, it was. 

Q. That has already been read by Mr. Bowman, so can 
you just state generally what it directed you to do, if any¬ 
thing. A. This clearance directed me to enter this informa¬ 
tion on the clearance and weather report that was prepared 
for Captain Stroud’s signature, and in further exe- 

340 cuting the instructions to supply Captain Stroud 
with necessary hourly weather sequence reports, 
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winds aloft information, and any pertinent information con¬ 
cerning the route he was to fly over. 

In addition to that, it involved ascertaining that the cor¬ 
rect amount of fuel was on board the flight. 

Q. I show you another paper that has already been of¬ 
fered in evidence, marked as Defendant’s Exhibit 5, and 
ask if your signature is on that paper. A. Yes, it is. 

Q. Is the signature of anyone else on there, that you 
recognize ? A. Captain James Stroud. 

Q. Will you state when your signature was put on that 
paper and under what circumstances? A. My signature 
was placed on this paper when I received the—after I had 
received the clearance and entered it on this form. Clear¬ 
ance was received at 10:47 p. m. My signature appears in 
that blank, certifying that that information was received 
from the authorized dispatcher on duty; and the other por¬ 
tion where my signature appears verifies that all required 
weather reports for that particular flight were correct and 
placed on this form. 

• ••••••••• 

341 Q. I refer to Regulation No. 61.7401: 

‘‘Night. No scheduled air carrier aircraft shall 
be flown at an altitude of less than 1,000 feet above the 
highest obstacle located within a horizontal distance of 5 
miles from the center of the course to be flown ...” And 
with certain exceptions in which we are not interested. 

Did you intentionally or deliberately violate that regula¬ 
tion? 

Mr. Welch: I object? 

The Court: I overrule the objection. 

The Witness: No. 

342 Q. Now, I read from Regulation No. 61.7103: 

“‘A clearance form shall be properly prepared for 

each flight between specified clearance points. Such form 
shall be signed by the first pilot and by the authorized air- 
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craft dispatcher, or by duly authorized station personnel of j 
the air carrier after receiving current authority from the j 
authorized aircraft dispatcher, only when the first pilot and! 
the dispatcher both believe the flight may be made withi 
safety.’’ 

Were you at that time the duly authorized representa¬ 
tive of the authorized aircraft dispatcher? A. Yes, sir. 

Q. When you signed that clearance, did you believe the 
flight might be made with safety? 

• • # • • * • • • •! 

The Witness: I did. j 

By Mr. Craighill: 

Q. Did you attach to Defendant’s Exhibit 5, the clear¬ 
ance you just described, the latest weather report? A. 
Yes, sir. 

7 i 

Q. What was the weather report—the time of it? A. Are 
you referring to the weather sequence? 

Q. Yes. A. I have this one here. It shows that j 
343 the 11:30 sequence report was the one that appears j 
on this form, and that was the latest hourly sequence j 
report available. 

Q. You have heard Mr. Bowman just state that while it j 
has that time, 10:30, you found out afterward it was 11:30 j 
on the report? A. That is right. 

* * * * • • • • • • 

Cross Examination 
By Mr. Welch: 

Q. Mr. Streeter, you were aware on that occasion of the 
existence of Regulation 61.7401, which Mr. Craighill read j 
just a few moments ago? A. Yes, sir. 

Q. You knew at that time from maps you had in your 
own office that between Pulaski and Tri-Cities on that air¬ 
way there were elevations over 4,000 feet in height? A. 
Yes, sir. 

Q. Did you? A. Yes, sir. 
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344 Q. You say you called Air Traffic Control and 
communicated with Air Traffic Control yourself ? A. 

Yes, sir. 

Q. To determine whether the 4,000 feet elevation lane 
was open for that flight? A. Yes, sir. 

Q. Did you discuss also with Air Traffic Control whether 
Captain Stroud would be permitted to fly 4,000 or whether 
the 4,000 air lane was available? A. I discussed the alti¬ 
tude that Captain Stroud desired to fly with Airways Traf¬ 
fic Control. 

Q. Were you informed that that airway was available? 
A. I was. 

Q. And, therefore, the flight went on with that eleva¬ 
tion in mind? A. That is right. 

Q. You said that you believed at the time that the flight 
could be made in safety at 4,000 feet; is that right? A. 
That is right. 

• ••••••••• 

Q. And do I understand that having in mind the knowl¬ 
edge of the mountains in the course—what you mean by 
that is that if the pilot could see the obstacles on the course 
that night and could orient himself at all times by 

345 observation by his own sight—that if he wanted to 
fly in-and-out courses as the white lines describe— 

he would get through the mountains safely; is that what 
you mean? A. Are you referring to my personal opinion 
of the coirduct of the flight or in my official capacity to 
either approve or disapprove such a flight ? 

Q. Which were you referring to when you told Mr. Craig- 
hill that you believed the flight could be made in safety? 
A. I was referring to both situations. . 

Q. That is what I am referring to. A. I still believe it. 

Q. At 4,000 feet, at night, it could be made in safety? 
A. That is right. 

Q. Provided the pilot could see where he was, what he 
was doing, and fly an in-and-out course to avoid the moun¬ 
tains? A. That is right. 
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346 

Peter Kraght. 

*#•*•*•• 

Direct Examination 
By Mr. Craighill: 


I 


Q. Mr. Kraght, you have already been sworn as a wit¬ 
ness, I believe? A. That is correct. 

Q. How long have you been employed by the American 
Airlines? A. It will be 12 years next June. 

Q. In what capacities? A. First, as meteorologist from 
1936 to 1940 in the Newark, New Jersey, station; and since j 
1940 to the present date I have been supervisor of meteor-j 
ology of the New York station and the New York dispatch¬ 
ing area, with the exception of nine months when I acted 
as assistant superintendent for the system during 1945 and 
1946. j 

Q. Superintendent of Meteorology? A. I was Assistant: 
Superintendent of Meteorology for the entire system for a 
period of nine months. 

Q. Is your title Chief Meteorologist? A. Supervisor of| 
Meteorology. 

Q. Have you written any books on the subject of 
347 weather? A. I wrote three books during the period 
1941 to 1944, one of which has expired, two of which 
are still selling. 

Q. Did you do any meteorological work for the Army 
during the war? A. Some. I wrote the Airline War Train- 
ing Institute booklet on weather and wrote some of the 
pages of the Technical Manual for the Army Air Forces. 

Q. Yesterday you translated into what I call human lan¬ 
guage the forecast which has been offered in evidence, 
marked as Plaintiff’s Appendix D. I want to show you that 
trip forecast and ask you to explain what it shows as to the 
probabilities of an aircraft being able to fly contact flight 
rules from Washington to Tri-Cities, or, we will say, from 
Roanoke to Tri-Cities, so as not to go into the area before 


i 

i 




160 


that, leaving Washington about 12:15 a. m. on February 
23, 1945. 

*••*•***#* 

351 “Now, before we get into the weather report, I am 
asking you from the trip forecast and the Govern¬ 
ment weather forecast, whether the probabilities were that 
this flight could go contact flight rules 4,000 feet from Roa¬ 
noke to Tri-City?” 

The Witness: The probability is excellent that contact 
flight could be made. 

By Mr. Craighill: 

Q. Now, then, what I have been talking about is Appendix 
E, the Government forecast and the trip forecast. I now 
show you a forecast, which is part of Appendix E, the Gov¬ 
ernment weather report and I will ask you to explain what 
the difference is between the Government weather forecast 
and the Government weather report. A. I will answer the 
first one first. The forecast is an opinion of an expert as to 
what he believes the weather might be. It does not neces¬ 
sarily mean what it will be but what he believes it will be. 

The report is an actual observation of weather 

352 conditions at specified points on the earth’s surface. 

Q. What does the weather report say and over 
what period does it extend? A. The weather reports ex¬ 
tend from 7:30 p.m. on the 22nd of February, 1945, through 
to 5:30 a.m. Eastern War Time, on the 23rd. 

Q. And generally over what section of the country does 
it cover? A. This covers the section from Washington to 
Nashville at the observatories in that airway. 

Q. Will you state what that Government weather re¬ 
port shows with respect to wind and weather at or near 
Glade Mountain around 2:20 a.m. on February 23,1945 ? A. 
The station nearest to Glade Mountain, Pulaski, shows at 
2:30 a.m. of the 23rd, February, 1945: Ceiling to be meas¬ 
ured of 1500 feet, a cloud layer made up that ceiling cover¬ 
ing more than six-tenths to less than nine-tenths, with 
another layer at some altitude higher than 10,000. 
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Sea level pressure 1,014.06 millebars; temperature, 38; 
dew point, 35 degrees; wind, northwest, 10 miles an hour; j 
altimeter setting 29.95. j 

Q. It is agreed in this case that this crash took place at 
Glade Mountain at 2:20 a.m. on February 23, 1945. I am 
asking you what this shows with respect to wind or any 
change or shift in the wind at that time and place. A. 

353 The ^weather report for the previous hour at Pulaski | 
shows a ceiling of 2700 feet, sky to be overcast, with 

6 miles visibility, and light rain; 

Temperature, 41; dew point, 37; wind, west-southwest, 
17; altimeter setting 29.92. 

A comparison of the two observations at 1:30 and 2:30 
would show some sort of squall passed through the station 
some time between 1:30 and 2:30. 

Q. What do you mean by a squall? A. The ceiling had | 
lowered considerably, and the wind shifted, and the tem¬ 
perature dropped about 3 degrees. I 

Q. From the direction of that wind, what would be the 
effect on aircraft flying in this direction? I 

i 

• # * # * • * * * * 

354 Q. Do you feel qualified to state the effect of this 
fall and the change in the wind, coming from the west, 

what it would have on the flight of the airplane ? A. I feel 
competent to testify. 

The Court: Let him testify. 

The Witness: It is my opinion that the aircraft was car¬ 
ried both down and left of the airway. 

j 

By Mr. Craighill: j 

Q. To the left of the airway was toward Glade Mountain? 
A. That is correct. 

Q. Will you explain what you mean by ceiling as distin¬ 
guished from level and sea level elevations that we 

355 have been talking about at this time? A. The ceiling 
is the vertical distance measured from the ground 

up to the base of any cloud layer covering more than six- j 


i 
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tenths of the sky, and if you are going to refer to that ceil¬ 
ing as altitude at sea level, you must add to that the eleva¬ 
tion of the station above sea level. 

As an illustration, I would like to point out, taking Pula¬ 
ski, is 2200 feet above sea level, and if the ceiling is 2700 
feet, in order to get sea level you add 2200 and 2700 feet, 
making a total of 4900 feet for that ceiling. 

Q. So the ceiling was 4900 feet above sea level, above 
Pulaski at that time? A. That is right; yes, sir. 

• • • • • • • # * 

356 Q. Well, I will confine you to this one question. I 
want to ask this: Was there a difference in temper¬ 
ature at 4,000 feet and 6,000 and 8,000 feet as shown by 
these weather reports? Don’t answer yet. 

The Court: He may answer that. 

Mr. Craighill: You may answer. 

The Witness: From the surface weather reports one can 
determine temperature at a given altitude from the station. 
Generally the temperature drops 3% degrees a thousand 
feet. 

By Mr. Craighill: 

Q. That is lower temperature? A. As you go up, yes, 
sir, lower temperature. 

Q. What did the weather forecast and weather reports, 
or perhaps it is weather forecast, show as to the probable 
winds to be expected at 4,000 feet and what winds to be ex¬ 
pected at 8,000 feet? A. The forecast stated that one might 
expect at 4,000 feet wind of 260 degrees, 45 miles an hour; 
at 8,000 feet, 240 degrees, 65 miles an hour, 20 miles 
stronger. 

Q. How quickly may a cloud be encountered and the 
weather change in such a way that it would require a pilot 
to change from contact flight rules to instrument? 

• •••••••*• 

357 The Witness: That can happen almost instantane¬ 
ously, particularly if you fly into the region of a 


squall, where rain may be dropped from the cloud aboye 
and obscure vision ahead. 

By Mr. Craigbill: 

j 

Q. From your study of the weather reports at the time 
and place of this crash at Glade Mountain, at 2:20 a.m. on 
February 23, 1945, can you state what, in your opinion, 
caused the aircraft to collide with the mountain? 

Mr. Welch: I object. 

The Court: I sustain the objection. 

********* * 

I 

Cross Examination 


By Mr. Welch: 


Q. Did you read this for me when you were on the stand 
yesterday in the trip history of Flight 9, 2-22-45, being part 
of Appendix A, that over Roanoke the measured ceiling was 
4500 feet, overcast; light rain, temperature 49; dew point 
46; wind, southwest, 7; altimeter 988; and 

Pulaski, measured ceiling 4400; high overcast, lower 
broken. What does lower broken there mean? A. It meaiis 
a lower of clouds lower than the high overcast, and brokeii 
has reference to a cloud layer that is not overcast, which 
still covers at least five or six-tenths of the sky. 

358 Q. That means around the Pulaski area at that 
time there was a measured ceiling of 4400 feet but be¬ 
low that there were broken clouds? A. No, it doesn't. |t 
means a broken cloud ceiling of 4400 feet; no clouds below 
that. 

Q. Temperature 45, would that mean a temperature of 
45 degrees—at what height? A. At the station altitude, 
about 15 feet above the ground. 

Q. At Tri-Cities, contact, measured ceiling 3,000; ovef- 
cast. A. It means that at Tri-City it was 3,000 feet at the 
time of this observation, and the earth, from the ground 
to the base of the overcast was 3,000 feet. 
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Q. Now, between Pulaski and Tri-City there is not any 
way of telling what it was except by guessing at it? A. 
From my experience in flying around the country, cloud 
decks are uniformly level at the base, and we can expect to 
find a mean finding at one place, with something maybe a 
100 miles away, if they are reasonably close, and that will 
be the ceiling between the stations, except for squalls. 

Q. All you mean by that is with your experience you can 
guess at it much better than I or any of the jurors? 

359 A. No, sir; it has been my observation that cloud 
layers are uniform. 

Q. Could you tell to any certainty what the ceiling was 
all the way from Pulaski to Tri-City at the time it was a 
measured ceiling of 3,000 feet at Tri-City and 4400 feet at 
Pulaski? A. No. The interpolation between the two re¬ 
ports is the reasonable expectation of the ceiling between 
the two stations. When you take the mean average, you 
come close to what is going on between the two. 

Q. And if you have 4400 at one end and 3,000 at the other, 
you mean your mean average ceiling—you would expect it 
to be 3700 feet for the ceiling? A. That is right; 3700. 

Redirect Examination 
By Mr. Craighill: 

Q. There is one question I forgot to ask you. What is 
turbulence in weather? A. Turbulence in the air is similar 
or practically the same as waves on the river or ocean. If 
you are driving a boat or handling a boat through rough 
water, the boat yaws and tosses around, and we say about 
the same thing is true of an airplane, except an airplane 
has another dimension. It can toss both ways, nose down 
and tail up, and so forth, and also sideways. 

360 Q. Now, if an aircraft has been noticed to have 
been bumpy or jittery, would that be evidence of tur¬ 
bulence? 
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Mr. Welch: I object to that. It depends on the interpre¬ 
tation. 

The Court: He can answer it. 

The Witness: Yes, sir, the two terms are lay terms for 
what you call turbulence. 

###•***#** 

Q. Mr. Welch asked you about this average ceiling from 
Pulaski to Tri-City of 3700 feet. I will ask you whether! 
that 3700 feet means sea level or the height of the ceiling 
from the ground? A. It refers to the height of the clouds 
above the ground. If it refers to sea level, you would have 
to take the mean height of terrain and add that. 

Q. So the ceiling would be considerably above 4,000 feeti 
A. Yes; of mean sea level. 

*•••••••• *; 

362 Mr. Craighill: Does Your Honor care or do you 
feel that you can pass on this now, about the admis^ 

sibility of other pilots flying at 4,000 feet? 

The Court: I will tell you about it now if you want to 
argue it. 

Mr. Craighill: I don’t care to argue it at length. This 
shows a statistical statement upon the original flight lines 
and flight plans, showing that 13 different pilots, in- 

363 eluding Stroud, between December 22,1944, and Feb-J 
ruary 22, 1945, had made a considerable number of 

these trips at night at 4,000 feet, from Pulaski to Tri-City. 

Now, it seems to me if that had been done continuously! 
without any objection from the Government authorities, and 
these were all reported, and the testimony shows the flight; 
plans were filed with the air traffic control, and I think that 
is admissible as showing it was reasonable and certainly; 
not deliberate or an intentional misconduct to plan this 
flight in the same way. 

The Court: I am not inclined to think it is very ma¬ 
terial, whether there is any objection made to it or not, but 
I am inclined to admit it in this case on the issue in this 
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case as to whether there was wilful misconduct, that is, 
either an intentional act which would cause and be likely to 
cause cr interfere with safety, or whether there was reckless 
and wanton conduct wrhich w’ould likely bring about the 
same effect. On that ground, I am inclined to let that testi- 
monv come in. 

Mr. Welch: My point of objection is that it is not ad¬ 
missible to prove that an act was not wilful and recklessly 
done, if it is evidence of other acts which constitute the 
same violation, if they be violations. In other words, one 
cannot justify a wilfully wrong act of misconduct by show¬ 
ing that others have done the same thing repeatedly. 

364 Mr. Craighill referred to the fact that this had been 
done and the Government made no objection to it. 

The Court: Well, it seems to me the tw r o questions in this 
case as to negligence are of this character that I have re¬ 
ferred to, that is, that the conduct of the pilot w’as one thing, 
and the conduct of those w T ho w’ere directing this flight 
from the company itself w r as another thing. Either might 
show a negligence necessary to overcome the limitation. 

• ••••••••• 

The Court: I wull admit this testimony. 

Mr. Welch: You will admit it? 

The Court: Yes, sir. 

Mr. Welch: For that purpose? 

The Court: Yes, sir. 

Mr. Welch: When we come to argue about wrhat this 
part of the evidence shows, what is the range of the permis¬ 
sible argument? Is it just admitted for a restricted 

365 purpose, which you suggested? 

The Court: I think so. I think the argument 
should be limited as to this to the question for wdiich I am 
admitting it. 

Of course, this particular case is simply a common law 
action, without reference to the Convention, and I w’ould 
exclude a good deal of this evidence as unnecessary. I as- 
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surued that there was negligence, in other words, that there 
is a liability so far as Mrs. Ulen is concerned. 

Mr. Welch: Yes, sir. 

The Court: As that has already been settled. 

Mr. Craighill: It has been settled although I do not 
agree with it. 

The Court: That is not the question before me. I can 
charge the jury that is settled in the case. | 

Mr. Craighill: I understand that. 

Mr. Welch: Now, there is another point—had you con¬ 
cluded, Your Honor? j 

The Court: Yes. I 

Mr. Welch: In preparing the instructions, do I under+ 
stand that you have not ruled on the point with reference 
to Captain Ulen’s case, and we are preparing instruction? 
on his case as well as the other? ! 

The Court: Yes. 

Mr. Craighill: And I want to argue that point oh 
366 Tuesday morning. 

The Court: Yes. I have some doubt whether there 
is any liability at all as to him. 

Mr. Welch: From the little I have been able to learn 
about it, Your Honor, the authorities have stated very 
clearly that this Warsaw Convention was neither intended 
to set up new causes of action nor limit any existing causes 
of action, and we certainly have a common law action. 

The Court: I do not know. This is the first case I have 
had on this. 

Mr. Craighill: I have the Constitution of the United 
States, and it says a treaty is the supreme law of tl}e 
land. | 

The Court: I assume that to start with, that this Coh- 
vention is binding in this case. 

Mr. Welch: What is that, Your Honor? 

The Court: That this treaty is constitutional and is bind¬ 
ing. I assumed that to start with. 

Mr. Welch: And I make no quarrel as to the extent to 
which such a treaty binds a party who is subject to it, but 
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I think it is for the court to determine what the treaty actu¬ 
ally covers. 

* 

The Court: I think that, too. I have to do that. 

So far as Mrs. Ulen is concerned, I think the treaty con¬ 
trols. 

Mr. Craighill: I think we are all in agreement on 
367 that. 

Mr. Welch: So far as Captain Ulen is concerned, 
I am not sure the treaty has anything to do with him. 

The Court: I said I am doubtful as to him. I am doubt¬ 
ful whether the treaty has anything to do with him or not. 

* 

*••••••••• 

369 Mr. Craighill: May it please Your Honor, we wdll 
stipulate that Mrs. Ulen had two pieces of baggage, 

which weighed a total of 40 pounds, and the 40 pounds 
amounted to 20 kilograms, w T hich will result in that amount 
of $331.66. We agreed upon that. Otherwise, I have no 
further testimony, but do you wish— 

The Court (interposing): Well, let us finish with this 
mortality table. 

Mr. Welch: The mortality table shows that at 43 years of 
age, if the Court please, the expectation of life is shown to 
be 26 years. 

c*t«*****t 

370 Mr. Craighill: At this stage of the case I would 
like to make a motion for the purpose of the record. 

At this stage of the case, at the end of all the evidence, I 
renew my motion to have the Court set aside the judgments 
entered by Judge Morris in both cases upon the ground that 
upon all the evidence, no negligence upon the part of the de¬ 
fendant has been shown, and the defendant has met the re¬ 
quirements of Article 20 of the Warsaw Convention, the 
provisions of which are incorporated in the ticket, which 
was offered in evidence, and which constitutes a contract 
between the parties. 

Article 20 of the Convention provides: 
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“1. The carrier shall not be liable if he proves that he 
and his agents have taken all necessary measures to avoid 
the damage or that it was impossible for him or them to 
take such measuies. 

“2. In the trai sportation of goods and baggage the car¬ 
rier shall not be fiable if he proves that the damage was 
occasioned by ar error in piloting, in the handling of the 
aircraft, or in na /igation and that, in all other respects, he 
and his agents h <ve taken all necessary measures to avoid 
the damage. ” 

Aside from the deket, the defendant claims that the pro¬ 
visions of the Warsaw Convention apply. I will ask Your 
Honor to rule on that part of it. 

371 The Court: As to the first ground of the motion, 
I feel that I am bound by the former ruling of the 
Court, and in addition to that, on the evidence before me, 
I will overrule it. 

Mr. Craighill: Your Honor overrules that? I will have 
my exception? 

The Court: Yes, sir. 

Mr. Craighill: In the case of Dr. Francis Graeme Ulen, 
I move the Court ;o direct a verdict in favor of the defend¬ 
ant on the ground that he has no right of action under the 
Warsaw Convention. 

Article 17 gives a right of action for bodily injury suf¬ 
fered by a passenger. Dr. Ulen was not a passenger. 

Article 22 limits the liability of the carrier for each pas¬ 
senger. Again, Dr. Ulen was not a passenger. 

It would be an anomalous situation to say that, if there 
was no wilful misconduct, the liability to Mrs. Ulen is lim¬ 
ited by the Convention and that she is not entitled to sue at 
common law for an unlimited amount, but that Dr. Ulen 
may ignore the Convention and sue for an unlimited amount 
at common law. 

Article 6, Clause 2, of the Constitution of the United 
States says: 4 ‘ This Constitution and the laws of the United 
States which shall be mad' in pursuance thereof, and all 
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treaties made, or which shall be made under the au- 

372 thority of the United States, shall be the supreme law 
of the land; and the judges in every State shall be 

bound thereby”— 

The Court (interposing): I have no question as to that, 
Mr. Craighill. I think there is no question as to that. 

Mr. Craighill: Very well. 

The Court: That this Convention controls. 

Mr. Craighill: To conclude: —“anything in the Consti¬ 
tution or laws of any State to the contrary notwithstand¬ 
ing.” 

Now, as stated in the case of Indemnity Insurance Com¬ 
pany vs. Pan-American Airways, 58 Federal Supplement 
33S, the Warsaw Convention is self-executing and does not 
require any supplementary legislation to enforce its terms. 
Being an international passenger,— 

The Court (interposing): As I said, I think this case is 
controlled by that treaty, and the question is the extent to 
which it controls and how it is applicable. 

Mr. Craighill: Then my point is that Dr. Ulen has no 
right under the treaty. 

The Court: Well, I don’t know about that. My present 
opinion is rather to agree with you. But while the case has 
been tried, I will take the verdict of the jury, and you can 
renew your motion later. 

Mr. Craighill: Then I also make the point, first of 

373 all, that Dr. Ulen has no right of action, but that if he 
has, the limit in the two cases, if there w T as no wilful 

misconduct, is that limit which we have agreed upon. 

The Court: Well, I rather disagree with you as to that, 
but that will be settled later on. If the jury should return a 
verdict for Mrs. Ulen limited to the amount, and an addi¬ 
tional verdict for her husband, then we can discuss that 
question later. 

Mr. Craighill: I see. The only other case I have on that 
was an earlier opinion in the Indemnity Insurance Company 
case vs. Pan-American, 57 Federal Supplement 980, which 



states: “I do not see how such a limitation can be adminis¬ 
tered if multiple actions may be brought by different par-j 
ties.” I 

That was the ruling, and that is a Federal District Court 
in another jurisdiction. 

Now, in the alternative, and in conclusion, I move the | 
Court to instruct the jury that the verdicts in the two cases, 
or in Mrs. Ulen’s case, if judgment is entered for the de¬ 
fendant in Dr. Ulen’s case, shall not exceed $8,291.87 on 
account of Mrs. Ulen’s injuries, $331.66 on account of loss of 
baggage, and $331.67 on account of loss and damage to her| 
other property, a total of $8,955.20, on the ground that as 
a matter of law the plaintiff has failed to show that the dam¬ 
ages were caused by wilful misconduct of the defendant, 
or its agents or employees, using the term wilful 
374 misconduct to mean an intentional, unlawful act, in¬ 
volving evil intent, fraud or deception, which is the 
meaning of the French word “dol” as set forth in the au¬ 
thorities which I have submitted to Your Honor, including 
the translation of the official notes of the conference which 
drafted the Warsaw Convention. 

The Court: I overrule your motion, with leave to renew| 
it after the case. 

Mr. Craighill: I understand I have an exception? 

The Court: Yes. j 

Mr. Craighill: Now, I suppose you want to take the plain¬ 
tiff’s prayers first. I have one additional prayer for the 
defendant. I might say I didn’t receive these prayers 
until five minutes before Court. 

Mr. Welch: May I call your attention to one phase of 
the discussion that Mr. Craighill has made? It is a conten¬ 
tion which he advances that in Captain Ulen’s case, if it is 
covered by the Warsaw Convention, on his theory, that; 
there is no right of action in Captain Ulen for the accident, j 
I think it has been thoroughly discussed and disposed of! 
by the Court previously in the Weyman case, which was! 
tried in New York and went through the New York Court! 
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of Appeals and the New York Supreme Court, and a peti¬ 
tion for writ of certiorari was asked and the Supreme Court 
of the United States denied the petition. 

The Court held unequivocably in that case: No new 

375 substantive rights were created by the Warsaw Con¬ 
vention and all the rules there laid down are well 

within the framework of the existing legal rights and 
remedies. 

It seems to me although the intent was to limit the right 
of recovery to the injured passenger, to destroy the right 
of action as to Captain Ulen at common law, it must be 
specifically or definitely referred to or spelled out in the 
language of the Convention. 

The Court: I am letting the case go to the jury now, as 
I have stated, and after verdict I can go into the question 
more fully on a motion to direct a verdict. 

Mr. Welch: I thought perhaps the basis on which you 
would Captain Ulen’s case go to the jury might be different, 
depending on your viewpoint, whether it is a common law 
right of action which is not changed by the Convention, or 
whether it is controlled by the Convention. 

If the Convention had nothing to do with it, it would be 
simply a question for the jury to assess damages because 
his right to recover has been established. 

The Court: On the other hand, I cannot see how I can 
instruct the jury that if the Convention applies to both 
cases that their combined verdicts could not exceed that 
amount. I cannot instruct the jury in any way to apportion 
the damage between the plaintiffs. 

Mr. Welch: I agree with you, but I do think the 

376 jury might be instructed as to Mrs. Ulen’s case with 
reference to the provision of the Warsaw Convention, 

if you decide that way, that the jury might be told that the 
Warsaw Convention had nothing to do with Captain Ulen’s 
case, his right of action being a common law right of action, 
and the Court having already decided liability. 
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The Court: I understand the Court decided liability on 
the basis of the Convention. 

Mr. Welch: No, it decided liability on the basis of the 
interrogatories and answers on the issue of negligence. 
The 'Warsaw Convention was thereafter specifically pleaded 
in Mrs. Ulen’s case. 

The Court referred to that issue to be disposed of as to 
wilful misconduct, and at the same time the Court to dis¬ 
pose of the question of damages. 

The Warsaw Convention was not pleaded when the inter¬ 
rogatories were filed and the answer to the motion for sum¬ 
mary judgment was made. The Warsaw Convention did 
not come into consideration in the granting of the motion 
for summary judgment. 

Mr. Craighill: That had been pleaded in both cases be¬ 
fore the summary judgment was entered, and there is ref¬ 
erence to it in the judgment. 

The Court: My thought is that I shall charge the jury 
as to the husband’s case, without reference to the 
377 Convention. 

Mr. Welch: I wish to make clear what I said and 
what Mr. Craighill said. Here is what happened. The mo¬ 
tion for summary judgment was made and came up for hear¬ 
ing, and in the meantime, Mr. Quinn, who was handling the 
case, passed on, and Mr. Galiher asked additional time. I 
doubt before the summary judgment was passed upon that 
the defendant did come in and plead the Warsaw Conven¬ 
tion, but the basis of the motion and the disposition of the j 
motion were to consider the Warsaw Convention with re¬ 
spect to the wilful misconduct issue, which was to be later 
submitted. 

The Court: Well, I am ruling, whether counsel agree 
as to what happened before, — 

Mr. Craighill (interposing): Does Your Honor have 
Judge Morris’ judgment? This is the last paragraph: Or¬ 
dered, that the matters set forth defendant’s second de¬ 
fense, wherein defendant asserts that the amount of dam- j 
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ages recoverable by plaintiff is limited by the Warsaw 
Convention, are hereby reserved for disposition by the 
Court at the time of said jury inquisition. 

That is the last paragraph of the judgment entered by 
Judge Morris. 

The Court: In which case was that? 

Mr. Craighill: In both cases. 

The Court: In both cases? 

378 Mr. Craighill: Yes, sir; Dr. Ulen’s and Mrs. 
Ulen’s case, both cases. 

The Court: I think, as a matter of fact, the Warsaw Con¬ 
vention is intended to cover all liability arising out of an 
injury to a passenger. That is somewhat different from 
what I said before because I thought I am bound more 
than I am by the preceding action. Yet, it is a difficult 
question. 

These are separate suits. As a matter of convenience 
they are tried together. 

Mr. Craighill: If Your Honor rules that the combined 
verdicts in the two cases shall not exceed that, I suppose 
then you feel, if Dr. Ulen has any right of action, the jury 
can apportion so much to his case and so much to hers. 

However, I don’t want to abandon my case that Dr. Ulen 
has not a right under the treaty, and that the treaty super¬ 
sedes local law. 

Mr. Welch: I agree that Captain Ulen has not a right of 
action in the Warsaw Convention. I should say it has noth¬ 
ing to do with him, but he had a right of action before the 
Warsaw Convention, and the Warsaw Convention never 
mentioned that type of action. It does not indicate in any 
language that it did anything to destroy the right of action 
in Mr. Ulen’s case, and I say his right of action still exists, 
and we brought it as a separate action. 

379 We didn’t intend it, and if through some error in 
agreeing to something at the motion for summary 

judgment I inadvertently left the impression that we did, 
I ask that the record be corrected now. We do not agree 
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that Captain Ulen’s right of action is governed by the War¬ 
saw Convention at all. 

Mr. Craighill: But certainly it would be an anomalous 
situation to let him recover an absolutely unlimited amount, 
and she is limited under the treaty. It doesn’t make sense 
to me. 

The Court: Well, in my opinion, if his right of actiop 
arises out of his wife’s accident, he is bound by the action, 
of the Convention. It is somewhat illogical. I will charge 
the jury that unless this action was wilful and wanton that 
the combined verdicts cannot exceed the amount fixed in 
this Convention. 

Mr. Welch: Do you care to hear any further observa^ 
tions about it? 

The Court: Yes, if you have anything to say. This is all 
new law to me. | 

Mr. Welch: I have one thing I would like to call your 
attention to, and that is the language of Article 17. The 
carrier shall be liable for damages sustained in the event 
of the death or wounding of a passenger, or any other 
bodily injury suffered by a passenger, if the acci^ 
380 dent that caused the damage so sustained took place 
on board the aircraft or in the course of any of the 
operations of embarking or disembarking. 

Now, that indicates that under the Chapter 3 liability of 
the carrier, they intended certain liability to exist for in¬ 
jury, and they went logically on to the limited liability in 
Article 22. 

It seems to me rather difficult to reason that these ex¬ 
perienced lawyers, who were studying the proposition very 
carefully with the idea of limiting the liability to a pas¬ 
senger, never thought to insert any language such as would 
indicate that the limitation extended to parents, husbands, 
wives, or others who might have common law right of ac¬ 
tion following injury to a passenger. . 

It cannot be reasonably considered that they entirely! 
overlooked it or that they were unmindful of it. We had 
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American and British lawyers there, and we had lawyers 
there from other countries in which the right of action of 
the husband for damage and injury to the wife has been 
a well settled proposition for ages. 

To my mind, to attempt to read that into this now, when 
they entirely overlooked saying anything about it, is rather 
difficult. 

I don’t believe that the law could be considered to be 
any different from what the Weyman case suggested, 

381 Your Honor, and the whole situation was pretty thor¬ 
oughly thrashed out there. 

These cases that counsel has cited had no bearing or rela¬ 
tionship; to the situation such as is presented to Your 
Honor now, but they were under circumstances where, for 
example, two or three people sought to file suit to collect 
damages in a death case. 

In those cases in which the matter to be heard was a lot 
similar to ours, a legal representative, or administrator, 
had a right of action, and all these cases decided that once 
the right of action existed, that the right of action had to 
be tried in the death case as prescribed by law, that sev¬ 
eral different individuals did not have separate actions. 

This is a separate^cause of action against the airline, and 
in no instance was there a discussion such as this before 
Your Honor now. In no case have I come across a dis¬ 
cussion which touched on the point. So it is novel here, and 
no matter which way Your Honor decides it, there will be 
much more discussion about it. 

Unless the treaty uses some language and gives a clue to 
the fact that they intended to destroy an existing cause of 
action, we should be very reluctant to take that position. 

The Court: I agree with one counsel. I cannot agree 
with both counsel. 

Mr. Craighill: This case in the Federal Reporter 

382 says that a treaty supersedes local law and it is the 
supreme law of the land, and it does not give Dr. 

Ulen any right of action. 



The Court: I will hold to my original view. I will hold j 
the husband’s ease is a separate case, without limitation,! 
and dispose of the question after verdict as to whether the j 
two verdicts must be scaled down within the limitation of 
the statute. 

# • • • • • • • • #; 

383 The Court: Well, in that instruction there is I 
something that I think is all right, but, frankly, II 
think the ticket has no relevancy, other than might be neces¬ 
sary to show she was a passenger for hire, and that is undis¬ 
puted. 

Mr. Welch: Yes, sir, that is undisputed. 

# • * • • • • * * • j 

[Memo.: All of the plaintiff’s prayers were denied, ex¬ 
cept No. 8 relating to measure of damages if jury found I 
there was no wilful misconduct, Tr. 394.] 

I 

# • • • • * # * • • i 

395 Mr. Craighill: I mean this: If there was no wilful 
misconduct here that our liability is limited in this 

way: For personal injury, $8,291.87; for checked baggage, j 
$331.66; and for other property, like the mink coat which j 
she probably carried with her, $331.67; and the total is j 
$8,955.20. 

But if there was wilful misconduct, of course, the limit! 
does not apply, but if there was not any wilful misconduct, j 
it is limited to $8,955.20. j 

Isn’t that what you understood it to be? 

Mr. Welch: Yes, that is what I understand the total! 
would be. 

Mr. Craighill: I think we really agree on that point. 

# • • * • • • * * • 

396 Mr. Craighill: Then you are denying each of the 
prayers I have submitted; is that correct? 

The Court: Yes. 
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. F3e<LApr 20 1948 

Defendant’s Prayer No. 1 

Upon the pleadings and evidence in the two cases of 
Francis Graeme Ulen and Violet Ulen, his wife, the jury are 
instructed that, under the Warsaw Convention relating to 
International Air Transportation, to which the United 
States adheres pursuant to the Proclamation of the Presi¬ 
dent, dated October 29, 1934, the aggregate of the verdicts 
which the jury may render in favor of the two plaintiffs 
against the defendant shall not exceed $8,291.87 on account 
of Mrs. Ulen’s injuries, $331.66 on account of the loss of 
her checked baggage and $331.66 on account of loss and 
damage to her other personal property, a total of $8,955.20. 

559 Filed Apr 20 1948 

Defendant’s Prayer No. 2 

Upon the pleadings and evidence in the case of Violet 
Ulen, a passenger engaged in international transportation 
at the time she was injured on February 23, 1945, the jury 
are instructed that, underjl^ Warsaw Convention relating 
to International Air Transportation, to which the United 
States adheres pursuant to the Proclamation of the Presi¬ 
dent, dated October 29,1934, the verdict which the jury may 
render in favor of the plaintiff against the defendant shall 
not exceed $8,291.87 on account of Mrs. Ulen’s injuries, 
$331.66 on account of the loss of her checked baggage and 
$331.66 on account of loss and damage to her other per¬ 
sonal property, a total of $8,955.20. 

560 Filed Apr 20 1948 

Defendant’s Prayer No. 3 

The jury are instructed that the burden is on the plain¬ 
tiffs to prove by a preponderance of the evidence that the 
injuries were caused by wilful misconduct on the part of the 
defendant, or of one or more of its agents or employees, be¬ 
fore the plaintiffs may recover more than $8,955.20; that 



proof of gross negligence, or proof of a violation of a safety 
rule of the Civil Aeronautics Administration, without show¬ 
ing deliberate, intentional wrongdoing by the defendant, or 
by one or more of its agents or employees, is not sufficient to 
afford a basis for a verdict in excess of $8,955.20. 

561 Piled Apr 20 1948 

Defendant’s Prayer No. 3 

Upon the pleadings and evidence in the case of Francis 
Graeme Ulen, the jury are instructed to return verdict in 
favor of the defendant. 

562 Filed Apr 20 1948 I 

Defendant’s Prayer No. 4 

The phrase “wilful misconduct,” as used in the Courtfs 
instructions to the jury in this case, is an English trans¬ 
lation of the French word “dol,” which is used in the official 
French text of the Warsaw Convention and means an inten¬ 
tional unlawful act involving evil intent, fraud or decep¬ 
tion. Therefore, the burden is upon the plaintiff to prove 
that the defendant was guilty of such wilful misconduct, 
which is more than negligence, or even gross negligence, 
before the jury may award more than the limited amount 
stated in the Court’s instructions. ! 

*****••*•;♦ 

396 Mr. Craighill: Now, I would like to ask Your 
Honor—I didn’t hand one up and didn’t prepare one 
on it—but I would like to ask the usual prayer that the jury 
not be influenced by sympathy, or the fact that the plaintiff 
is an individual and the defendant a corporation. 

The Court: All right. 

Do you want my usual charge as to credibility of the wit¬ 
nesses, taking into consideration their relationship, interest 
in the case, and so forth? 

Mr. Craighill: Yes. 

Mr. Welch: Yes; 
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Now, that there may be no argument as to whether the de¬ 
fendant did or did not give to the plaintiff Violet Ulen a 
passenger ticket and baggage check within the mean- 
397 ing and as provided for in the Convention, our posi¬ 
tion is if they did not that the limitations of the War¬ 
saw Convention do not apply at all. 

• ••••••••• 

The Court: Was there any ticket given? 

Mr. Welch: There was a ticket given, but we contend it 
does not set forth the material required by the Convention, 
and that the very purpose of this is to put the passenger on 
notice that he is riding under a limitation of liability, so 
that he may have a right to elect whether he will accept that 
limitation or not. The airlines cannot avail themselves of 
the limitation under this act unless they fairly represent 
it on the ticket to a passenger, information that the pas¬ 
senger is supposed to have. 

• «•••••••• 

[During Argument of Counsel for Defendant to the jury, 
the Court interpolated.] 

427 The Court: Wilful misconduct means the inten¬ 
tional doing of an act, or failing to act, with a knowl¬ 
edge that it is likely to result in injury, or with reckless 
and wanton disregard of its consequences. That is the 
definition I can give the jury. 

• ••••••••• 

453 The Charge of the Court to the Jury 

The Court (Bailey, J.): Members of the jury there are 
two cases in which you are to return your verdict, the case 
of Mrs. Violet Ulen Against American Airlines, Inc., and 
of the case of her husband, Francis Graeme Ulen, against 
the same defendant. 

I shall take up first the case of Mrs. Ulen. Mrs. Ulen 
seeks to recover compensation for injuries which she claims 
she suffered when a passenger in an airplane that fell, 
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struck a mountain in Virginia and fell to the ground, as a 
result of which she was injured. j 

This trip of Mrs. Ulen’s was an international trip ; ip. 
other words, she was bound for Mexico, and the liability 
of the defendant for injuries resulting to her by reason of 
the fall of this airplane was governed by a certain convenj 
tion, which has been referred to as the Warsaw Convent 
tion, to which the United States was a party, and the pro+ 
visions of that Convention govern the case of Mrs. Ulen 
because a treaty under the Constitution is the supreme law 
of the land. 

That Convention provides that a carrier, that is, in thiS 
case the defendant, shall be liable for damages sustained 
in the event of the death or wounding of a passenger, or 
any other bodily injury suffered by a passenger, if the ac¬ 
cident that caused the damage so sustained took place on 
board the aircraft or in the course of any of the op- 
454 erations of embarking or disembarking. 

The Court has already held that, so far as Mrs. 
Ulen is concerned, she came within the provisions of that 
clause and she is entitled to recover compensation for her 
injuries. The amount of that compensation is for you to 
determine. 

This Convention further provides, however, a limitation 
on the amount that a passenger can recover, being the sum 
of $8,291.87. Ordinarily a passenger cannot recover mor£ 
than that amount, although they may prove a greater- 
amount necessary to compensate a passenger for his or hef 
injuries. 

This Convention, however, has this further provision: 
The carrier shall not be entitled to avail himself of the 
provision of this Convention which exclude or limit his lia¬ 
bility if the damage is caused by his, that is, the carrier’s, 
wilful misconduct, or by such default on his part as, ip. 
accordance with the law of the Court to which the case is 
submitted, is considered to be equivalent to wilful mis¬ 
conduct. 


I 


( 
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That is not merely misconduct but wilful misconduct. 
So if you should find that the sum proper to compensate 
Mrs. Ulen -exceeds this eight thousand odd dollars, and I 

am not saying that you must find an amount equal to that 

< 

amount, but whatever amount you find, if, in your opinion, 
a greater amount is necessary to properly compensate her, 
then you must consider w T hether or not the conduct 

455 of the defendant carrier, or its agents or employees, 
whether the conduct of the pilot or conduct of those 

directing or giving information to the pilot, were guilty of 
wilful misconduct. 

Xow, wilful misconduct is not, as I have said, merely 
misconduct, but wilful misconduct. So if the carrier, or its 
employees or agents, wilfully performed any act with the 
knowledge that the performance of that act was likely to 
result in injury to a passenger, or performed that act with 
reckless and wanton disregard of its probable consequences, 
then that would constitute wilful misconduct; and if the 
result of that wilful misconduct was injury to Mrs. Ulen, 
then her recovery would not be limited by this sum of some 
eight thousand dollars. 

There has been evidence which the plaintiff contends 
tends to show violation of certain regulations or rules 
which have been promulgated for the safety of air travel, 
and the plaintiff claims, as I have said, that some of these 
regulations or rules were violated by the defendant, or its 
agents or employees. 

Now, the mere violation of those, of one or more of those 
rules or regulations, even if intentional, would not neces¬ 
sarily constitute wilful misconduct, but if the violation was 
intentional with knowledge that the violation was likely to 
cause injury to a passenger, then that would be wilful mis¬ 
conduct, and, likewise, if it "was done with a wanton 

456 and reckless disregard of the consequences. 

Mrs. Ulen also claims compensation for certain 
personal property which she lost. If the total amount of 
her injuries, and the loss of her property, or injury to her 




property, exceeds, in your opinion, this sum of $8,291.87, j 
then that is all governed by what I have instructed you as 
to wilful misconduct. If the total, however, does not ex-| 
ceed this sum of eight thousand some odd dollars, and you i 
find that her injuries personally and to her property do| 
not exceed that amount, of course, the question of whether 
or not the conduct of the defendant constituted wilful mis¬ 
conduct is immaterial. But if the conduct did constitute! 
wilful misconduct, as I have instructed you as to the mean¬ 
ing of that term, then she is entitled to recover such sumj 
of money as in your mind will fairly and reasonably and! 
adequately compensate her for the physical injuries and 
the disabilities which she sustained by reason of this acci¬ 
dent, together with pain and suffering and anguish which 
she has endured, as w^ell as the mental and nervous shock, 
and any and all permanent injuries which you might find, 
either physically or to her mental and nervous system, 
taking into consideration such financial losses she has sus¬ 
tained, or may be reasonably expected to suffer in the 
future as a direct consequence of her physical, nervous and 
mental injuries sustained by her by reason of this 
457 accident, and allow her such sum of money as in your 
opinion may fairly and justly compensate her for all 
such pain and suffering, injuries, and losses. 

You should also include the reasonable value of such 
personal property included in baggage as she may have! 
lost or sustained, including losses to her clothing worn by 
her at the time, or taken with her on this trip. 

Now, you are the exclusive judges of the facts in this 
case. It is your duty to follow my instructions as to the 
law, but the facts are solely your province to determine* 
and you are not to be controlled by any opinion I may have 
expressed either during the trial of this case or in my* 
charge as to any of the facts in this case. 

The burden of proof is upon the plaintiff so far as this 
question of wilful misconduct is concerned, that is, to show 
by a fair preponderance of the evidence that the defendant; 
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its agents or employees, were guilty of wilful misconduct, 
as I have defined it, which caused the injuries to the 
plaintiff. 

You are the exclusive judges of the credibility of the 
various witnesses. You should take into consideration the 
interest which a witness may have in the result of this case, 
whether as a party to the case, or by reason of relation¬ 
ship, of friendship, or employment, or any circumstance 
which in your minds might tend to bias or color the testi¬ 
mony of that witness, and taking all that into con- 

458 sideration determine whether or not the plaintiff 
has shown by the greater weight of the evidence that 

the defendant was guilty of wilful misconduct, that is, in 
so far as any verdict you might render in excess of the sum 
of the eight thousand and odd dollars. 

The other case, the case of her husband, Francis Graeme 
Ulen, is one to recover compensation for damage which he 
claims resulted to him by reason of the injuries to his wife, 
and in that case you should return a verdict in his favor for 
such sum of money as would fairly and reasonably com¬ 
pensate him for the damage resulting to him by reason of 
the injuries to his wife, for the loss of the services and 
companionship of his wife, and such financial loss as he 
might have sustained, or may hereafter sustain by reason 
of the injuries to his wife. 

You will return a separate verdict in each case. 

'Will counsel step to the bench? 

(Thereupon counsel approached the bench and the fol¬ 
lowing occurred out of the hearing of the jury:) 

The Court: I want to hear your objections. 

Mr. Craighill: Your Honor did not mention the matter 
of sympathy or that the defendant is a corporation. 

The Court: Yes. 

Mr. Craighill: And also the exact amount of the bag¬ 
gage at $331.66, and personal property, for each of 

459 those things, so that the aggregate is the amount I 
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put on the blackboard. I believe you didn’t mention 
the amount of limited liability on the baggage. 

Mr. Welch: I have no exceptions, no exceptions other 
than those made in our general discussion. 

Mr. Craigbill: It is understood that I renew at this time 
all the objections I have made to Your Honor’s rulings? 

The Court: Yes. 

I will tell them that. 

! 

(Thereupon counsel resumed their places in the court¬ 
room and the following occurred within the hearing of the 
jury:) j 

j 

The Court: Counsel has called my attention to the fact 
that this Convention, in the event the defendant was not 
guilty of wilful misconduct, limits the liability for loss of 
baggage to $331.66, and for injury or loss of property to 
$331.67, and for injury to the person of $8,291.87. 

There is one other matter I should call to your attention. 
This being a suit brought by individuals against a corpo¬ 
ration, your verdict should be rendered solely on the evi¬ 
dence before you in this case and on the law as I have 
given it to you, and you should not permit your verdict to 
be influenced by any prejudice against one side or the other 
but, as I say, solely on the evidence offered in this Court 
and on the instructions as to the law which I have given 
you. 

You will now please retire and consider your ver- 
460 diet, and when you have reached the jury room, 
choose one of your members as foreman, and when 
you have agreed on a verdict, notify the marshal. 

Now please withdraw and consider your verdict. 
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ADDITIONAL PAPERS. 

526 Filed Apr 20 1948 

In the District Court of the United States for the District 

of Columbia 

Civil No. 32459 

Mrs. Violet Ulen, Plaintiff, 


v. 

American Airlines Inc., a corporation, Defendant. 

Verdict and Judgment 


This cause having come on for hearing on the 13th day of 
April, 1948, before the Court and a jury of good and lawful 
persons of this district, to wit: 


Alfred J. Hayre 
Opal K. Tancil 
Miriam E. Bowers 
Frank W. Lampertz 
Joseph Jennings 
Otis D. Scott 


John R. Wall 
William J. Kellinger 
William R. Haley 
Mabel M. Roach 
Andrew F. Michaels, Jr. 
Charles J. Roache 


who, after having been duly sworn to well and truly try the 
issues between Mrs. Violet Ulen, plaintiff and American 
Airlines, Inc., a corporation, defendant, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 20th day of April, 1948, that they find the 
issues aforesaid in favor of the plaintiff and that the money 
payable to her by the defendant by reason of the premises 
is the sum of Twenty-five thousand ($25,000.00) dollars. 
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Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Twenty-five thousand 
($25,000.00) dollars together with costs. 


Harry M. Hull 
Clerk , 


By 


By direction of 
Justice Jennings Bailey 


R. Page Belew 
Deputy Clerk. 


i 

i 


*•#•••••• # 

527 Filed Apr 28 1948 j 

Civil Action No. 32,459 j 

Renewal of Defendant’s Motion for Directed Verdict and 
Judgment in Favor of Defendant I 

Pursuant to Rule 50, F.R.C.P., defendant, American Air¬ 

lines, Inc., moves the Court to set aside the judgment en¬ 
tered herein on November 12,1947; to set aside the verdict 
and judgment for plaintiff for $25,000 entered herein on 
April 20, 194S; and hereby renews defendant’s motion to 
enter judgment in favor of the defendant, or, in the alterna¬ 
tive, to enter judgment in favor of plaintiff against de¬ 
fendant for a sum not exceeding $8,955.20, the limit under 
the Warsaw Convention (49 Stat. 3000), upon the following 
grounds: 

1. The Court erred in granting plaintiff’s motion for 

summary judgment under Rule 56, F.R.C.P., and in enter¬ 
ing said judgment on November 12, 1947, upon the plead¬ 
ings and upon the defendant’s answers to interrogatories 
propounded by plaintiff for discovery under Rule 33, 
F.R.C.P.; | 

2. The Court erred in overruling defendant’s motion to 
direct a verdict and judgment in favor of the defendant on 
the ground that, as matter of law, it appeared from tbe 


i 




evidence that defendant was not negligent and that defen¬ 
dant took all necessary measures to avoid the dam- 
528 age or that it was impossible for defendant to take 
such measures, within the meaning of Article 20 of 
the "Warsaw Convention; 

3. The Court erred in denying defendants Prayer No. 2, 
to the effect that the verdict in this case shall not exceed 
$S,955.20 under Articles 22 and 25 of the Warsaw Conven¬ 
tion, as plaintiff failed, as matter of law, to sustain the 
burden of proving that the alleged damage to plaintiff was 
caused by wilful misconduct, or by such default on the part 
of defendant as, in accordance with the laws in force in the 
District of Columbia, is considered to be equivalent to wil¬ 
ful misconduct; 

4. The Court erred in denying defendant’s Prayer No. 1, 
to the effect that the aggregate of the verdicts in this case 
and in Civil Action No. 32,461 shall not exceed $8,955.20 
under Articles 22 and 25 of the Warsaw Convention, as 
plaintiff failed, as matter of law, to sustain the burden of 
proving that the alleged damage to plaintiff was caused by 
wilful misconduct, or by such default on the part of de¬ 
fendant as, in accordance with the laws in force in the 
District of Columbia, is considered to be equivalent to wil¬ 
ful misconduct; 

5. The Court erred in denying defendant’s Prayer No. 3; 

6. The Court erred in denying defendant’s Prayer No. 4 
and in the Court’s oral instructions to the jury in defining 
the phrase “wilful misconduct,” in view of the meaning of 
the French word “dol” used in the official text of Article 
25 of the Warsaw Convention. 

R. W. Galiheb, 

G. B. Cbaighill», 

Attorneys for Defendant. 
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„ 530 Filed May 18 1948 

Civil Action No. 32,459 

I 

Order Overruling Renewal of Defendant’s Motion for Di- 
I rected Verdict and Judgment in Favor of Defendant 

Upon consideration of the renewal of defendant’s motion 
for directed verdict and judgment in favor of defendant 
and of the opposition filed thereto on behalf of the plaintiff, 
it is by the Court this 18th day of May 1948, 

Adjudged, Ordered and Decreed that said motion be and 
it hereby is overruled. 

k Jennings Bailey, 

Justice. 

**•*•••••!• 

531 Filed May 19 1948 j 

Civil Action No. 32,459 

^ ! 

I 

Notice of Appeal 

Notice is hereby given this 19th day of May, 1948, that 
the defendant, American Airlines, Inc., a corporation, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
^ entered on the 20th day of April, 1948, defendant’s motion 

to amend said judgment having been denied on May 18, 
1948, in favor of the plaintiff, Violet Ulen, against said de¬ 
fendant, American Airlines, Inc. 

McKenney, Flannery & Craighill 

* By G. B. Craighill, 

Attorneys for Defendant , 
American Airlines, Inc., 
a corporation. 

The Clerk will please give notice of the filing of this ap- 
f peal to H. Mason Welch, Esquire, 710 14th Street, N. W., 

Washington, D. C-, attorney for the plaintiff, Violet Ulen. 

• • • • • • • • • i • 
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[Memo.: Supersedeas Bond $27,000 filed July 2, 1948, 
Tr. 538-A.] 

541 Filed June 22 1948 

Civil Action No. 32,459 

Order Extending Time for Filing Record in United States 

Court of Appeals 

Upon motion of counsel for defendant, consent of counsel 
for plaintiff and for good cause shown, it is by the Court 
this 22nd day of June, 1948, 

Ordered that the time for filing the record on appeal in 
above case and docketing the above entitled action in the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to and including July 12th, 
194S. 

T. Alan Goldsborough, 

Justice. 

I consent: 

H. Mason Welch 

Attorney for Plaintiff. 

546 Filed Apr 20 1948 

Civil Action No. 32,461 

In the District Court of the United States for the 
District of Columbia 

Francis Graeme Ulen, Plaintiff, 


v. 

American Airlines, Inc., a corporation, Defendant. 

Verdict and Judgment 

This eause having come on for hearing on the 13th day 
of April, 1948, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 
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Alfred J. Hayre 
Opal K. Tancil 
Miriam E. Bowers 
Frank W. Lampertz 
Joseph Jennings 
Otis D. Scott 


John R. Wall 
William J. Kellinger 
William A. Haley 
Mabel M. Roach 
Andrew F. Michaels, Jr. 
Charles J. Roache 


who, after having been duly sworn to well and truly try 
the issues between Francis Graeme Ulen, plaintiff, &nd 
American Airlines, Inc., a corporation, defendant, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 20th day of April, 1948, that they 
find the issues aforesaid in favor of the plaintiff and that 
the money payable to him by the defendant by reason of 
the premises is the sum of Two thousand and five hundred 
($2,500.00) dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Two thousand and five hun¬ 
dred ($2,500.00) dollars together with costs. 

Harry M. Hull, 

Clerk , 

i 

By R. Page Belew, j 

Deputy Clerk. 

By direction of 
Justice Jennings Bailey 


547 Filed Apr 28 1948 

Civil Action No. 32,461 

! 

Renewal of Defendant’s Motion for Directed Verdict and 
Judgment in Favor of Defendant 

Pursuant to Rule 50, F.R.C.P., defendant, American Air¬ 
lines, Inc., moves the Court to set aside the judgment en¬ 
tered herein on November 12,1947; to set aside the verdict 
and judgment for plaintiff for $2,500 entered herejn on 
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April 20, 1948; and hereby renews defendant’s motion to 
enter judgment in favor of the defendant, upon the follow¬ 
ing grounds: 

1. The Court erred in granting plaintiff’s motion for 
summary judgment under Rule 56, F.R.C.P., and in enter¬ 
ing said judgment on November 12, 1947, upon the plead¬ 
ings and upon the defendant’s answers to interrogatories 
propounded by plaintiff for discovery under Rule 33, 
F.R.C.P.; 

2. The Court erred in overruling defendant’s motion to 

direct a verdict and judgment in favor of defendant on the 
ground that plaintiff has no right of recovery under the 
Warsaw Convention (49 Stat. 3000), which, under Article 
VI, Clause 2, of the Constitution of the United States, is 
the supreme law of the land and supersedes any right which 
plaintiff may have had under the laws (other than the War¬ 
saw Convention) in force in the District of Columbia or 
under the laws in force in the State of Virginia, where 
plaintiff’s wife was injured; < 

548 3. The Court erred in overruling defendant’s mo¬ 

tion to direct a verdict and judgment in favor of the 
defendant, on the ground that, as a matter of law, it ap¬ 
peared from the evidence that defendant was not negligent 
and that defendant took all necessary measures to avoid 
the damage or that it was impossible for defendant to take 
such measures, within the meaning of Article 20 of the 
Warsaw Convention; 

4. The Court erred in denying defendant’s Prayer No. 1, 
to the effect that the aggregate of the verdicts in this case 
and in Civil Action No. 32,459 shall not exceed $8,955.20 
under Articles 22 and 25 of the Warsaw Convention, as 
plaintiff failed, as matter of law, to sustain the burden of 
proving that the alleged damage to plaintiff was caused by 
wilful misconduct, or by such default on the part of defen¬ 
dant as, in accordance with the laws in force in the District 
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of Columbia, is considered to be equivalent to wilful mis¬ 
conduct ; 

5. The Court erred in the oral instructions to the jury in 
defining the phrase “wilful misconduct/’ in view of the 
meaning of the French word “dol” used in the official text 
of Article 25 of the Warsaw Convention. 

R. W. Galiher, 

G. B. Craighill, 

Attorneys for Defendant. 
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Filed May 18 1948 


Civil Action No. 32,461 

Order Overruling Renewal of Defendant’s Motion for Di¬ 
rected Verdict and Judgment in Favor of Defendant 

Upon consideration of the renewal of defendant’s motion 
for directed verdict and judgment in favor of defendant 
and of the opposition filed thereto on behalf of the plain¬ 
tiff, it is by the Court this 18th day of May 1948, 

Adjudged, Ordered and Decreed that said motion be and 
it hereby is overruled. 

I 

Jennings Bailey, 

* j 

Justice. 


551 Filed May 19 1948 

Civil Action No. 32,461 

Notice of Appeal 

Notice is hereby given this 19th day of May, 1948, that 
the defendant, American Airlines, Inc., a corporation, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Coprt 
entered on the 20th day of April, 1948, defendant’s motion 
to amend said judgment having been denied on May 18, 
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1948, in favor of the plaintiff, Francis Graeme Ulen, 
against said defendant, American Airlines, Inc. 

McKenney, Flannery & Ceaighlll 

By G. B. Craighill, 

Attorneys for Defendant, 

American Airlines, Inc., 
a corporation. 

The Clerk will please give notice of the filing of this ap¬ 
peal to H. Mason Welch, Esquire, 710 14th Street, N. W., 
Washington, D. C., attorney for the plaintiff, Francis 
Graeme Ulen. 

• •#••••••# 

[Memo.: Supersedeas Bond $3,000 filed July 2, 1948, 
Tr. 551-A.] 

• ••••••••• 

555 Filed Jun 22 1948 

Civil Action No. 32,461 

Order Extending Time for Filing Record in United States 

Court of Appeals 

Upon motion of counsel for defendant, consent of counsel 
for plaintiff and for good cause shown, it is by the Court 
this 22nd day of June, 1948, 

Ordered that the time for filing the record on appeal in 
above case and docketing the above entitled action in the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to and including July 12th, 
1948. 

T. Alan Goldsborough, 

Justice. 

I consent: 

H. Mason Weich, 

Attorney for Plaintiff. 

• ••••••••• 
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556 District Court of the United States 

for the District of Columbia 

j 

United States of America, District of Columbia, ss: 

I, Harry M. Hull, Clerk of the District Court of the 
United States for the District of Calumbia, hereby certify 
the foregoing pages numbered 462 to 555, both inclusive, 
to be a true and correct transcript of the record according 
to the designations filed by counsel and made a part hereof 
in the consolidated cases of Mrs. Violet Ulen, Plaintiff, v. 
American Airlines, Inc., Defendant, Civil Action No. 32459, 
and Francis Graeme Ulen, Plaintiff, v. American Airlines, 
Inc., Defendant, Civil Action No. 32461, as the same re¬ 
mains upon file and of record in said Court, except the 
following: 

The certified record of official court reporter, pages num¬ 
bered 1 to 461, both inclusive, is to be found accompanying 
this record; and 

The original Answers and Appendices of defendant to 
Interrogatories propounded by plaintiff in Civil Action No. 
32460 which are being transmitted under separate cer¬ 
tificate. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 6th day of July, 1948. 

Harry M. Hull, 

Cleric , 

i 

By Robert M. Stearns, 

(seal) Deputy Clerk. 


i 

i 

i 

j 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit. 


No. 9921. 

AMERICAN AIRLINES, INC., a corporation, Appellant, 

V. 

VIOLET ULEN, Appellee . 


No. 9922. 

AMERICAN AIRLINES, INC., a corporation, Appellant, 

v. 

FRANCIS GRAEME ULEN, Appellee. 


Appeals from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

Appellant, American Airlines, Inc., appeals from finhl 
judgments of the United States District Court for the Dis¬ 
trict of Columbia upon two verdicts of a jury,—one for 
$25,000 in favor of appellee, Violet Ulen, for personal in¬ 
juries and property damage sustained by her when defend¬ 
ant’s airplane, in which she was riding as a passenger, 
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crashed against Glade Mountain near Rural Retreat, Vir¬ 
ginia, on February 23, 1945, and the other verdict for $2,500 
in favor of appellee, Francis Graeme Ulen, husband of 
Violet Ulen, for medical and other expenses resulting from 
his wife’s injuries and for loss of her services. 

The two cases were tried together in the District Court 
and have been consolidated for hearing in this Court. 

The District Court had general jurisdiction under Sec¬ 
tions 11-301 and 11-306, D. C. Code (1940), and a review by 
this Court is authorized by Section 17-101, D. C. Code 
(1940). 

Statement of Points. 

Appellant contends that the District Court erred: 

1. In granting summary judgments for plaintiffs as to 
defendant’s liability upon the pleadings and upon defend¬ 
ant’s answers to interrogatories; 

2. In overruling defendant’s motions for directed ver¬ 
dicts in favor of defendant in both cases; 

3. In holding that Francis Graeme Ulen had a right of 
action independently of and not subject to the limitation 
in the Warsaw Convention (49 Stat. 3000); 

4. In refusing to restrict the total recovery in the two 
cases to the limit ($8,291.87 for personal injury) prescribed 
by the Warsaw Convention, there being no allegation or 
proof of any “wilful misconduct” on the part of the 
defendant; 

5. In its definition, in the oral charge to the jury, of the 
term “wilful misconduct,” an English translation of the 
word “dol” appearing in the official French text of the 
Warsaw Convention, and in denying defendant’s prayers 
defining “wilful misconduct.” 

Warsaw Convention. 

The Convention relating to International Air Transpor¬ 
tation concluded at Warsaw on October 12, 1929, to which 
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the United States adheres, as shown by the Proclamation of| 
the President on October 29, 1934, contains the following 
provisions in the English translation of the official French 
text (49 Stat. 3000-3026): 

i 

11 Article 1 —(1) This convention shall apply to all 
international transportation of persons, baggage, or| 
goods performed by aircraft for hire. # * * 

****** 

11 Article 17 —The carrier shall be liable for damage 
sustained in the event of the death or wounding of a 
passenger or any other bodily injury suffered by a 
passenger, if the accident which caused the damage so 
sustained took place on board the aircraft or in the 
course of any of the operations of embarking or dis¬ 
embarking. 

“ Article 18 —(1) The carrier shall be liable for dam¬ 
age sustained in the event of the destruction or loss 
of, or of damage to, any checked ba^jigge or any goods, 
if the occurrence which caused the damage so sustained 
took place during the transportation by air. 

i 

****** 

11 Article 20 —(1) The carrier shall not be liable if 
he proves that he and his agents have taken all neces¬ 
sary measures to avoid the damage or that it was 
impossible for him or them to take such measures. 

“(2) In the transportation of goods and baggage 
the carrier shall not be liable it he proves that the 
damage was occasioned by an error in piloting, in the 
handling of the aircraft, or in navigation and that, in 
all other respects, he and his agents have taken all 
necessary measures to avoid the damage. 

i 

il Article 22 —(1) In the transportation of passengers 
the liability of the carrier for each passenger shall be 
limited to the sum of 125,000 francs. * * * (It is agreed 
that the equivalent of 125,000 francs is $8,291.87 in 
United States currencv and that under Article 22 (2) 
and (3) the limits are $331.66 for checked baggage and 
$331.67 for other personal property.) j 

****** 
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“Article 24 —(1) In the cases covered by articles 18 
and 19 any action for damages, however founded, can 
only be brought subject to the conditions and limits set . 
out in this convention. 

“ (2) In the cases covered by article 17 the provisions 
of the preceding paragraph shall also apply, without 
prejudice to the questions as to who are the persons 
who have the right to bring suit and what are their 
respective rights. 

“Article 25 —(1) The carrier shall not be entitled to 
avail himself of the provisions of this convention which 
exclude or limit his liability, if the damage is caused 
by his wilful misconduct or by such default on his 
part as, in accordance with the law of the court to 
which the case is submitted, is considered to be equival¬ 
ent to wilful misconduct. 

“(2) Similarly the carrier shall not be entitled to 
avail himself of the said provisions, if the damage is 
caused under the same circumstances by any agent of 
the carrier acting within the scope of his employment. ’ ’ 

The official French text of Article 25 (1) reads as follows: 

“(1) Le transporteur n’aura pas le droit de se pre- 
valoir des dispositions de la presente Convention qui 
excluent ou limitent sa responsabilite, si le dommage 
provient de son dol ou d’une faute qui, d’apres la loi 
du tribunal saisi, est consideree comme equivalente au 
dol” (49 Stat. 3006). 

A translation of pages 40 to 45 of the official minutes 
of the Second International Conference on Private Air 
Law, which met at Warsaw, October 4 to 12, 1929, contain¬ 
ing a discussion of the meaning of the French word “dol” 
and of the English translation “wilful misconduct,” was 
submitted to Judge Bailey (Jt. App. 171 )• and is printed 
as a “Supplement” to this brief. 

* Note : Hereinafter numbers in parentheses refer to pages of Joint Appendix, 
except when preceded by “E” which refers to pages of unprinted Record. 


5 


i 


STATEMENT OF CASE. 

i 

Complaints. 

In Civil Action No. 32,459, Violet Ulen alleged that oh 
February 23, 1945, she was a passenger for hire under an 
agreement whereby defendant agreed to transport her 
from Washington, D. C., to Mexico City, Mexico, but de¬ 
fendant, through its pilots and other officers and agents, 
negligently planned and approved the flight plan under 
existing weather conditions and the terrain and route to 
be flown, and unskillfully operated its airplane so that the 
airplane crashed into the side of Glade Mountain, near 
Rural Retreat, Virginia, and as a result of the various and 
combined acts of negligence aforesaid, plaintiff was severely 
and permanently injured and sustained personal property 
damage and loss (2-4). 

In Civil Action No. 32,461, Francis Graeme Ulen, re¬ 
peating the allegations as to defendant’s negligence, 
claimed that by reason of his wife’s injuries, he sustained 
loss and financial damage (56-57). 

i 

Answers. 

In both civil actions, defendant admitted that Violet 
Ulen was a passenger on its airplane, en route from Wash¬ 
ington, D. C., to Mexico City, Mexico, when it crashed at the 
time and place alleged, but denied that defendant \tfas 
negligent and denied that any injuries sustained by Violent 
Ulen were caused by defendant’s negligence (4, 58). 

Interrogatories. 

Thereupon plaintiff served fifty-five interrogatories on 
defendant, which defendant answered, as hereinafter more 
fully set forth (4-43). j 

Plaintiffs’ Motions for Summary Judgments. 

Plaintiffs then filed motions for summary judgments in 
favor of plaintiffs and to impanel a jury to determine the 
damages (44). ! 


i 


i 
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Motions to Amend Defendant's Answers and Opposition to 
Plaintiffs' Motions for Summary Judgment. 

Defendant filed an opposition to plaintiffs' motions for 
summary judgments, and at the same time filed motions 
for leave to amend defendant’s answers by adding allega¬ 
tions to the effect that defendant was not responsible to 
plaintiffs, because the accident, which was the subject of 
plaintiffs’ actions, was an unavoidable accident caused by 
weather conditions; that the accident occurred as the 
result of an Act of God; that Violet Ulen was subject to the 
Warsaw Convention; and the accident resulted from a peril 
of aircraft assumed by plaintiffs (44). 

Opinion by Judge Morris. 

Judge Morris rendered an opinion indicating an intention 
to grant the motions for summary judgments, but granted 
leave to defendant to amend its answers (45-53). 

Amendments to Defendant's Answers. 

Defendant amended its answers by reiterating its former 
answer as its first defense and by adding, as a second 
defense, that plaintiff Violet Ulen was a passenger in inter¬ 
national transportation within the purview of the Warsaw 
Convention (49 Stats. 3000-3026), and that the total recov¬ 
ery, if any, was limited thereby to 125,000 francs, or $8,- 
291.87, its equivalent in United States currency (53-54). 

Order Granting Motions for Summary Judgments. 

Judge Morris then entered judgments in favor of plain¬ 
tiffs and ordered the cases assigned for inquisition by a 
jury’ as to the amount of damages, the defense based upon 
the Warsaw Convention to be reserved for disposition by 
the Court at the time of the jury inquisition (54). 

Trial. 

After pretrial (55), the two cases were tried before 
Judge Bailey and a jury, April 13th to April 20th, 1948 
(58, 186, 190-191). 
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Plaintiff's Evidence. 

' 

Violet men, plaintiff, 43 years of age, testified that she 
boarded defendant’s plane about midnight on February 
22-23, 1945, at Washington National Airport, with a ticket 
entitling her to transportation to Mexico City (60). Stye 
read a little and then went to sleep, but awakened about 
six, eight or ten minutes before the crash (60), which, it 
was agreed, occurred about 2:25 a.m., on February 23, 
1945, on the summit of Glade Mountain near Rural Retreat 
in southwest Virginia (11-12, 115). 

Shortly before the crash, pfiaintiff noticed ,that the 
plane was not flying quite as smoothly as it had been; it 
was “bumpy” (71) or “jittery” (75). When she awakened, 
she saw the signal light in the front of the plane, “Fasten 
your safety belt,” but she had fastened it in Washington 
and had never taken it off (72). A few seconds before the 
crash, they bumped into something, apparently tree tops 
(71). ' _ j 

After the crash, when plaintiff became conscious, she 
extricated herself from the debris (62), talked with soiqe 
of the survivors (64) and started down the mountain (65). 
There was snow on the ground and it was very cold, but 
it was not snowing or raining; otherwise she had no recol¬ 
lection of the weather before or after the crash (72-73). 
Plaintiff had no recollection of being taken to the hospital 
at Marion, Virginia, and she first had a clear recollection of 
her whereabouts when she was in the Naval Hospital at 
Bethesda, Maryland (66), to which she was taken on Mar^h 
5, 1945 (78). ! 

Plaintiff described her injuries which consisted chiefly 
of a broken collar bone, injury to her neck, frost bitten hands 
and feet, and shock to her nervous system (61-70). Her 
husband, Dr. Francis Graeme Ulen, a Captain in th£ Dental 
Corps of the U. S. Navy (75-80), and several physicians 
(80-82, 111) also testified concerning plaintiff’s injuries, 
but there is no controversy, so far as the questions raised 
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on this appeal are concerned, as to the extent of plaintiff’s 
injuries, or as to the damage to her property. 

During the early part of July 1945, a little over four 
months after the accident, plaintiff returned to work as a 
buyer for S. Kann Sons Company (68), where she had 
been employed for twenty years (59), and remained with 
that Company until December 1947, when she left on her 
doctor’s orders (73). Before the accident in 1944 and 
after the accident in 1945, 1946 and 1947, her earnings were 
a little over $13,000 per year (69). 

Over defendant’s objection, plaintiff’s attorney then 
read to the jury the defendant’s answers to the fifty-five 
interrogatories which had been propounded by the plain¬ 
tiff, together with the exhibits thereto (81-82). The interro¬ 
gatories, answers and exhibits are set forth in the Joint 
Appendix (4-43) and will be hereinafter more fully de¬ 
scribed. 

Alfred B. Bowman, defendant’s Flight Superintendent 
at New York, called as plaintiffs’ witness, testified that he 
cleared the flight out of New York to Washington, D. C. 
(83) and later explained that he authorized clearance from 
Washington to Tri City, where the Superintendent at 
Nashville, Tennessee, was to assume jurisdiction (146). 

Bowman first explained Appendix A to defendants 
answers to plaintiffs’ interrogatories (16-20), which is the 
“trip history” of the flight (83-86), and then explained 
that Appendix C (27) is divided in two parts; that the part 
on the left is the “fight plan” prepared prior to the be¬ 
ginning of the flight, which plan was approved by him, and 
the part on the right is the “log” entered by the pilot 
while in flight, showing, among other things, deviations 
required by weather conditions from the flight plan which 
had been based on the weather forecast (90-92); for ex¬ 
ample, the flight plan in this case estimated a compass head¬ 
ing of 256 degrees from “RO” (Roanoke) to “US” (Pu¬ 
laski) (in order to overcome forecasted wind and follow 
the 253 degree path or magnetic course prescribed by the 
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flight plan), but the log showed that the pilot changed th6 
plane’s compass heading to 270 degrees, evidently because 
the wind actually encountered caused more deviation from 
the course than was originally estimated from the fore^ 
cast (93). - 

By way of illustration, Bowman explained that the direc¬ 
tion and resistance of the wind might make it necessary to 
head the plane on a 250 degree compass heading in order 
to fly along a 246 degree path or course, just as a boat cross^ 
ing a river had to be headed somewhat upstream in order 
to overcome the current and arrive at a point straight across 
the river (88-89). 

Bowman further testified that the log showed that the 
plane arrived at Pulaski at 4,000 feet elevation and that the 
pilot was on his way to Tri City flying at 4,000 feet (93)|. 
It was agreed that the crash occurred at an elevation of 
3,910 feet near the summit of Glade Mountain betweeh 
Pulaski and Tri City (115). j 

Bowman also explained that the minimum of 7,000 feet 
elevation from Pulaski to Tri City, shown in defendant’s 
answer to interrogatory No. 19 (13) specifically applied to 
instrument flights only; that the plan for this flight com-> 
plied with Civil Aeronautics Regulation 61.7401 relating to 
night contact flights (94-95); that he cleared the flight from 
Washington to Tri City authorizing either contact flight or 
instrument flight (32, 95, R. 167-168). j 

On cross-examination, Bowman testified that the flight 
plan was prepared for the information of the pilot and 
despatcher to estimate the amount of fuel required to com¬ 
plete the flight safely; that it was tentative and subject to 
change by the pilot during the flight according to weather 
conditions (97). 

Bowman then explained the difference between minimutn 
instrument altitudes and minimum CFR (Contact Flight 
Rules) altitudes; that on contact flights, the pilot must l?e 
able to see the ground or beacon lights as he proceeds; that 
Civil Aeronautics Regulation 61.7401, relating to contact 
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flights at night, required a minimum clearance of 1,000 
feet above the highest obstacle within five miles of the 
“course intended to be flown,” which could be and usually 
would be a devious course to avoid obstacles within the 
“airway’’ which was ten miles wide; that weather condi¬ 
tions could change almost instantaneously which would 
require or justify a pilot in changing from contact flying 
to instrument flying at a higher altitude (98-101). 

On redirect examination, Bowman testified that condi¬ 
tions other than weather might also justify a pilot in 
changing to instrument flying (101); that the pilot had been 
cleared, that is, had Company authority to go on instru¬ 
ments at a higher elevation, but the record does not show 
whether the pilot was flying contact or on instruments at 
the time of the crash; it does not show either way (102-103). 

On recross-examination, Bowman testified that the pilot 
flying the “course intended to be flown” could have re¬ 
mained within the bounds of the airway, which was ten 
miles wide, and not have come within five miles of Glade 
Mountain (104). 

Peter Kraght, defendant’s Supervisor of Heterology, 
called as plaintiffs’ witness, interpreted (104-111) Appen¬ 
dices D and E mentioned in defendant’s answers to inter¬ 
rogatories Nos. 45 and 46 calling for the Company’s 
weather forecast and the Government’s weather forecast 
for February 22-23, 1945 (9, 15), which Appendices will be 
found in the Record (R. 578-585), but they are not printed 
in the Joint Appendix because they are meaningless to a 
non-expert. A translation of the Company’s forecast is 
set forth in Appendix A (18-19), and Kraght testified that, 
according to the forecast for the territory between Lynch¬ 
burg and Tri City, which included Pulaski, the winds ex¬ 
pected would gradually increase from 45 miles per hour at 
an elevation of 4,000 feet to 75 miles per hour at an eleva¬ 
tion of 10,000 feet, and the direction would change from 
?>60 degrees to 240 degrees (109); that the forecast indi- 
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cated that continuous contact flight rules might or might not 
exist between Washington and Tri City and would depend 
upon what the captain (pilot) actually encountered (110). 

Defendant’s Motions for Directed Verdicts at End of 

Plaintiffs’ Case. 

! 

At the close of plaintiffs’ evidence, defendant moved the 
Court to direct verdicts for the defendant, or, in the alteri 

i 

native, for the plaintiffs for an amount not exceeding the 
limit prescribed by the Warsaw Convention, but the Court! 
overruled both motions (111-114). 

Defendant’s Evidence. 

Defendant first produced in evidence, as Defendant’s 
Exhibit No. 1, the ticket issued by defendant to plaintiff for 
transportation from Washington, D. C., to Mexico City, 
containing, among other things, the statement, “Transpor¬ 
tation hereunder is subject to the rules relating to liability 
established by the Convention of Warsaw of the 12th of 
October, 1929” (115). 

It was stipulated that the limit of 125,000 francs men¬ 
tioned in Section 1 of Article 22 of the Warsaw Convention 
for personal injury is the equivalent of $8,291.87 in U. S. 
currency; that the limit mentioned in Section 2 for loss of 
or damage to baggage is equivalent to $331.66 arid in Sec¬ 
tion 3 for loss of or damage to other property is equivalent 
to $331.67, total $8,955.20 (115-116, 177). j 

i 

Defendant’s Exhibit No. 2 gives the personnel history 
of Captain James E. Stroud, the pilot of the plane, who wajs 
35 years old and had flown the route between New York and 
Nashville almost continuously for about 10 years, with 
nearly 10,000 hours of flying (118, R. 533), j 

The pilot and co-pilot both lost their lives in the crash 
(142). j 

Defendant’s Exhibit No. 3 shows that between January 1, 
1945 and February 22, 1945, Captain Stroud made abopt 
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20 one-way trips between Pulaski and Tri City (Glade 
Mountain being between those points), including a night 
flight on January 6 planned at 6,000 feet but flown at 4,000 
feet, on January 24 a night flight planned and flown at 
4,000 feet, and on January 12, January 29 and February 
10 day flights planned and flown at 4,000 feet (119-120 R. 
534)/ 

Defendant’s Exhibit No. 4 shows that in January and 
February 1945 ten different pilots made night -flights at 
4,000 feet on the same route from Pulaski to Tri City (121). 

Captain Walter W. Braznell, defendant’s Director of 
Flying, who had been employed by defendant as an airline 
pilot for more than eleven years, as Chief Pilot for several 
years, a total of nearly twenty years, having logged about 
13,500 hours in actual flying (116-117), testified that a flight 
plan is used to designate the route and its primary purpose 
is to develop how much fuel will be required to meet the 
requirements of Civil Air Regulations for that route; that 
the altitudes and headings shown on the plan are subject 
to change by the pilot in flight in the interest of safety ac¬ 
cording to weather conditions and to avoid obstacles, in¬ 
cluding clouds and thunderstorms (122-123). 

Civil Aeronautics Regulation 61.7401 provides: 

“Night. No scheduled air carrier aircraft shall be 
flown at an altitude of less than 1,000 feet above the 
highest obstacle within a horizontal distance of 5 miles 
from the center of the course intended to be flown * * * ” 
(124). 

Referring to that Regulation, Braznell testified, illustrating 
by drawing on a map, that a flight by contact rules can be 
made from Pulaski to Tri City over the airway ten miles 
wide without coming within five miles of Glade Mountain, 
passing to the right of the 4,080 foot knob and to the left 
of another 3,810 foot knob, maintaining a 1,000 foot clear¬ 
ance five miles from both knobs (127-128); that the phrase 
in the Regulation “course intended to be flowm” does not 
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mean the same as the center of the “airway” ten miles 
wide shown on the map (138). 

It was agreed by counsel that ATC (Air Traffic Control 
by the Government) merely had power to keep traffic sepa¬ 
rated, particularly to prevent collisions of ships flying in| 
opposite directions at the same level (125-126), planes atj 
odd thousand feet elevation flying eastbound and at evenj 
thousand feet elevation flying westbound (120). j 

Braznell explained that the pilot has authority to deter-! 
mine whether he flies by contact flight rules or instrument! 
flight rules (126); contact flight means flying with reference! 
visually to ground objects and by instruments means with! 
complete reference to the instrument panel on the plane, 
there being obviously more deviation by contact than by 
instruments; that ATC has nothing to do with controlling 
the operation of a plane when it is flying contact flight! 
rules (125-126). j 

Braznell further testified that if an unusual weather 
condition arises, affecting the safety of a plane, the usual 
procedure is to climb rapidly, pull off the airway, and then 
request ATC for a clearance on instruments so that traffic 
will be kept separate (129). 

On cross-examination, Braznell testified that where there 
is no emergency when the pilot requests permission of ATC 
to climb to a higher altitude, ATC grants permission if 
that altitude is open or otherwise suggests another altitude 
(131-133); that because of anticipated icing, wind or turbu-l 
lence, the pilot might not accept the altitude suggested b^ 
ATC (133); that in an emergency the pilot on this flight 
between Pulaski and Tri City could have gone to a higher 
elevation without requesting permission from anybodV 
(124); that it is presently accepted procedure on ordinary 
airlines to fly contact at night at 4,000 feet (135). 

Alfred B. Bowman, defendant’s Flight Superintendent; 
called as defendant’s witness, described the circumstances 
under which he approved the flight plan after conference 
with the pilot and defendant’s meteorologist, Mr. Ehrke, in 

i 

I 
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New York, in order to determine the amount of fuel re¬ 
quired; that the selection of the 4,000 foot elevation was 
reported to ATC, and no objection was received from ATC; 
that after the aircraft is in the air the captain (pilot) is in 
command (143-145); that after the plane left New York, 
Bowman sent a message to Washington authorizing clear¬ 
ance from Washington to Tri City, specifying the amount 
of fuel required, Defendant’s Exhibit No. 7 (146, R. 538), 
and the pilot, Captain Stroud, acknowledged receipt of the 
clearance and of the 11:30 p. m. weather forecast, as shown 
by Defendant’s Exhibit No. 5 (148-150, R. 536). Defend¬ 
ant’s Exhibit No. 6 shows the clearance from New York to 
Washington (146-148, R. 537). 

Bowman testified that as despatcher it was his responsi¬ 
bility to furnish weather and other information to the pilot, 
and it was the pilot’s responsibility to fly in accordance 
with established procedures; that he, Bowman, did not de¬ 
liberately or intentionally violate any Civil Air Regula¬ 
tion (150). 

John W. Streeter, defendant’s Chief Despatcher in Wash¬ 
ington, testified that he saw and talked with Captain 
Stroud on the night of February 24, 1945, and his health 
appeared to be excellent; that Stroud filed the flight plan, 
and Streeter sent it to Air Traffic Control Center at Wash¬ 
ington (154) and received no objection from ATC over 
Stroud’s selection of an elevation of 4,000 feet for the trip 
to Tri City; that he has known other pilots to fly at 4,000 
feet on that route (155); that he furnished Stroud with the 
latest weather sequence and signed the clearance as Bow¬ 
man’s authorized agent after receiving the message, De¬ 
fendant’s Exhibit No. 7, from Bowman; that he did not 
intentionally or deliberately violate Regulation No. 61.7401 
(155-157). On cross-examination, Streeter stated that he 
discussed the altitude with Stroud and believed that the 
flight could be made with safety at 4,000 feet (158). 

Peter Kraght, defendant’s Supervisor of Meteorology for 
the New York area, called as defendant’s witness, who had 
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written several books on weather, including part of the 
Technical Manual for the Army Air Forces, testified that 
the defendant’s weather forecast, Appendix D (R. 578), 
and the Government’s forecast, Appendix E (R. 581), which 
he described in his previous testimony, both indicated that 
the probability was excellent for the use of contact flight 
rules at 4,000 feet from Roanoke to Tri City (159-160). 

Kraght further explained that a forecast is an opinion 
of an expert as to what he believes the weather will be, 
while a weather report is an actual observation of weather 
conditions at specified points (R. 351-352) ; and the Govern¬ 
ment’s iveather report, which forms part of Appendix E 
(R. 583), by making a comparison of two observations at 
1:30 a.m. and 2:30 a.m., on February 23, 1945, at Pulaskji, 
the station nearest Glade Mountain, shows that a squall 
passed through the station, meaning the ceiling had lowered, 
the wind shifted and the temperature dropped about 3 de¬ 
grees ; that by this fall and the change in the wind, coming 
from the west, in his opinion the aircraft ivas carried both 
down and to the left of the airway toward Glade Mountain 

(161). j 

Kraght further testified that generally the temperature 
drops SYo degrees each thousand foot increase of elevatioh, * 
and the forecast showed that a wind of 45 miles per hour 
might be expected at 4,000 feet and 65 miles per hour at 
8,000 feet; that a cloud may be encountered and the weather 
change almost instantaneously, particularly in the region of 
a squall, which would require a pilot to change from con¬ 
tact to instrument flight (162-163). j 

On cross-examination, Kraght testified that according to 
the trip history, Appendix A (16-20), there was a broken 
cloud ceiling at 4,400 feet, but no clouds below that around 
the Pulaski area; that cloud layers are usually uniform, 
except for squalls (163-164). 

On redirect, Kraght testified that “turbulence” is similar 

to waves on the ocean, and if an aircraft has been noticed 

• • i 

to have been bumpy or jittery, the two terms are lay terms 

for turbulence (164-165). j 


i 

j 

j 


16 


Defendant’s Motions for Directed Verdicts at Close of 

All Evidence. 

At the close of all of the evidence, defendant moved the 
Court (1) to set aside the judgments entered by Judge 
Morris and to direct verdicts for the defendant in both 
cases on the ground that no negligence had been proved and 
(referring to Article 20 of the Warsaw Convention) de¬ 
fendant had taken all necessary measures to avoid damage, 
or it was impossible to do so; (2) to direct a verdict for 
defendant in Dr. Uien’s case; and (3) to restrict the total 
recovery in both cases to the limit prescribed by the War¬ 
saw Convention; but all of these motions were overruled 
(170-177). 

Defendant then submitted four prayers (178-179), all 
of which were denied (177). 

After the Court’s charge to the jury (180-185), counsel 
for defendant renewed all of his objections to the Court’s 
rulings (185). 


Verdicts and Judgments. 

After argument by counsel to the jury, the jury returned 
a verdict in favor of Violet Ulen for $25,000 and a verdict 
in favor of Francis Graeme Ulen for $2,500, upon which 
verdicts judgments were entered (186, 190-191). 

Motions Under Rule 50, F. R. C. P. 

Thereafter, pursuant to Rule 50, F. R. C. P., counsel 
for defendant renewed the motions made previously, upon 
the grounds tliat the Court erred: (1) in granting summary 
judgments for the plaintiffs upon the complaints, answers 
and defendant’s answers to interrogatories; (2) in over¬ 
ruling the motion for directed verdicts in favor of the 
defendant in both cases; (3) in denying defendant’s prayers 
to limit the total recovery in both cases to $8,955.20 under 
the Warsaw Convention; (4) in defining the term “wilful 
misconduct” in the Court’s oral instructions to the jury 
and in refusing to grant defendant’s prayers defining “wil- 
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ful misconduct”; and (5) in refusing to instruct the jury 
that Dr. Ulen had no right to recover under the Warsaw 
Convention, or otherwise (187-18S, 191-193). 

These motions were also overruled by the Court (189, 
193). | 

Notices of Appeal 

Defendant filed timely notices of appeal, with super¬ 
sedeas bonds, and the record was duly filed in this Coutt 
(189-195). 


i 
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SUMMARY OF ARGUMENT. 

1. The District Court erred in granting summary judg¬ 
ments against defendant on the question of liability under 
Federal Rule 56. The allegations in the complaints that 
defendant was negligent in planning the flight and in oper¬ 
ating the plane (2-3, 56-57) and the defendant’s answers 
denying those allegations (4, 58) raised a genuine issue as 
to material facts. Plaintiffs’ interrogatories were filed for 
4 ‘discovery” under Federal Rule 33 (4), and defendant’s 
categorical answers, in which it was not required to set up 
the details of its defense, did not contain admissions justi¬ 
fying summary judgments. Entry of the judgments placed 
defendant at a great disadvantage at the subsequent trial 
before a jury. It was demonstrated by the evidence at the 
trial that the conclusion in Judge Morris’ opinion, based 
on the answers to interrogatories, that the defendant negli¬ 
gently violated a safety regulation (50), was clearly erro¬ 
neous. 

2. Plaintiffs failed to prove that the defendant was 
negligent, and the evidence, summarized above, established, 
as matter of law, that defendant was not negligent; that, 
within the meaning of Article 20 of the Warsaw Conven¬ 
tion (49 Stat. 3000), the defendant proved that the carrier 
and its agents had taken all necessary measures to avoid 
damage, or that it was impossible to do so; that the crash 
was caused by a sudden squall or weather conditions which 
could not have been foreseen. The Court should, therefore, 
have granted the motions to direct verdicts in favor of 
defendant. 

3. Under Article VI, Clause 2, of the Constitution of the 
United States, the Warsaw Convention is the supreme law 
of the land and supersedes the common law, so that Francis 
Graeme Ulen had no right of action independently of the 
Convention, and the Convention contemplated only one 
action for damage sustained in the event of the death or 
wounding of a passenger. The Court erred in holding that 


19 


“the husband's case is a separate case, without limitation 
(177), and in so charging the jury (184). It was entirely 
inconsistent to instruct the jury that if there was no wilful 
misconduct by the defendant, Mrs. Ulen’s right to recover 
was limited by Article 25 of the Convention, but Dr. UlenV 
right to recover was not so limited. 

i 

4. The Court should have instructed the jury, as mattep 
of law, that plaintiffs wholly failed to sustain the burden, 
of proving that the defendant was guilty of “wilful mis¬ 
conduct" and that the total recovery in the two cases, there¬ 
fore, should not exceed $8,955.20 ($8,291.87 for personal 
injury, $331.66 for checked baggage and $331.67 for loss and 
damage to other property), under Articles 22 and 25 of th^ 
Warsaw Convention. In fact, under Article 20 (2), there 
should have been no recovery whatever for loss of or dam¬ 
age to property, even if the evidence showed that there wa$ 
“error in piloting" or in “navigation." 

5. The Court erred in denying defendant's prayer^ 
defining “wilful misconduct," which is an English trans¬ 
lation of the word “dol" appearing in the official French 
text of the Warsaw Convention (178-179), and the Court 
erroneously defined that phrase in its oral charge to mean 
an intentional violation of a regulation “with knowledge 
that the violation was likely to cause injury to a passed 
ger" or an “act with reckless and wanton disregard of its 
probable consequences" (182). In other words, the Court 
gave a definition of “gross negligence," whereas the 
French word “dol" implies an element of fraud or deceit , 
or deliberate, intentional wrongdoing. There was no alle¬ 
gation nor proof that defendant was guilty of any fraud or 
deceit. Plaintiffs were not, therefore, entitled to recover, 
under the Warsaw Convention, more than the limit of 
$8,291.87 for personal injury, or, at the most, $8,955.20, if 
property damage is included. 


i 
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ARGUMENT. 

1. Plaintiffs Were Not Entitled to S ummar y Judgments. 

Paragraph 4 of each complaint alleged that defendant 
negligently planned the flight under existing weather condi¬ 
tions and terrain and unskillfully operated the plane so that 
the plane was caused to crash on Glade Mountain (2-3, 
56-57). In its answers, defendant definitely denied “the 
allegations of paragraph four” (4, 58). This was a general 
denial of allegations of fact which should have prevented 
the entry of summary judgments against the defendant. 

Garrett Biblical Institute v. American University, 82 
U. S. App. D. C. 265, 163 F. 2d 265 

The interrogatories were filed for “discovery” under 
Rule 33, which appears in Section V of the Federal Rules 
relating to “Depositions and Discovery,” and 

“* * * Such interrogatories are exploratory, intended 
to find out facts and witnesses and documents so the 
propounder may thereafter prepare to prove his case in 
an orderly manner. They are not ‘depositions’ referred 
to in Rule 56 as to be considered on summary judg¬ 
ment. ’ ’ 

Town of River Junction v. Maryland Casualty Co., 110 
F. 2d 278 


While Rule 56 contemplates consideration of supporting 
affidavits as well as “depositions and admissions on file” in 
determining whether or not there is a genuine issue as to any 
material fact, such material should not be used to decide the 
issue itself. 

Farrall v. D. C. Amateur Athletic Union, 80 U. S. App. 

D.C. 396, 153 F. 2d 647; 

Dollar v. Land, 81 U. S. App. D. C. 28, 154 F. 2d 307. 

Judge Morris recognized the above principle (49), but 
then proceeded to decide the issue itself by resorting to 
defendant’s answers to the interrogatories, saying: 
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‘‘The answers to the interrogatories clearly show 
that the flight was planned and executed at an altitude 
far below that which, in the circumstances, was required 
by the safety regulations * * * With the acts shown by 
such answers and admissions before the Court, and 
without more, the only inference which reasonable 
minds could make would be that the negligence of the 
defendant was the proximate cause of the injuries com¬ 
plained of” (50). | 

The foregoing quotation clearly demonstrates where the 
Court fell into error. Under the Warsaw Convention, the 
only issues are: j 

(1) Whether the defendant has proved “that he and his 

agents have taken all necessary measures to avoid the dant- 
age or that it vras impossible for him or them to take sucji 
measures.” Upon presenting such proof, the defendant is 
relieved of all liability (Article 20 (1)). j 

i 

(2) Whether the plaintiff has proved that the damage 

was caused by the defendant’s “wilful misconduct” 
(“dol”) or by such default on his part as in accordance 
with the law of the court to which the case is submitted is 
considered to be equivalent to “wilful misconduct” 
(“dol”). In the absence of such proof, the liability is 
limited to the amounts specified by the Convention 
(Article 25). j 

(3) In the case of property, whether the defendant has 
proved that the damage was occasioned “by an error in 
piloting, in the handling of the aircraft, or in navigation 
and that, in all other respects, he and his agents have taken 
all necessary measures to avoid the damage.” Upon pre¬ 
senting such proof, the defendant is relieved of all liability 
for damage to property (Article 20(2)). 

The evidence at the trial, summarized above, explained 
the answers to interrogatories and demonstrated the fact 

o i 

that there was no violation of any safety regulation or any 
proof whatsoever of wilful misconduct and also clearly 


i 

i 


i 
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showed that the accident was due to causes over which the 
defendant had no control. 

It is true that leave was given by Judge Morris to defend¬ 
ant to amend its answers, but such leave was accompanied 
by the admonition that the defenses which the defendant 
proposed to plead would not be a sufficient answer to raise 
a genuine issue of fact (51), namely, that the accident 
occurred as the result of an Act of God (meaning weather 
conditions), was an unavoidable accident and resulted from 
a peril of aircraft assumed by the plaintiffs (44). 

The entry of the summary judgments was prejudicial 
and put the defendant to a great disadvantage at the trial. 
Judge Bailey, refusing to set aside the judgments entered 
by Judge Morris, stated that the case “was sent to me to 
assess damages, not to try any issue of negligence” (113), 
and “I am bound by the former ruling of the Court” (169). 
The Court then instructed the jury that each plaintiff was 
entitled to compensation, and only the amount of such com¬ 
pensation was left to the jury to determine (180-185). 

As the result of Judge Morris’ ruling, the appellant was 
improperly deprived of the right to rely upon the defense 
reserved to it under Article 20 (1) of the Convention. The 
issue as to whether the accident was due to causes over 
which the defendant had no control was thereby withdrawn 
from the jury, and Judge Bailey was compelled to rule 
that the case was sent to him for the sole purpose of assess¬ 
ing damages. This could not have failed to have influenced 
the jury adversely to the defendant, and it deprived the de¬ 
fendant of the right of any / j*iii® upon the issue as to the 
cause of the accident. 

2. Verdicts Should Have Been Directed in Favor 

of Defendant. 

Plaintiffs did not rely upon the doctrine of res ipsa 
loquitur; but alleged specifically that the flight was negli¬ 
gently planned under existing weather conditions and that 
the plane was unslcillfidly operated. The plaintiffs wholly 
failed to prove either of those allegations. 
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The record contains a complete transcript of all of the 
evidence produced at the trial, and a fair summary thereof 
is set forth in the above Statement of the Case. 

In order to avoid repetition, reference is made to that 
summary and to the discussion below in Points 4 and 5 
relating to “wilful misconduct,” which will demonstrate 
conclusively that defendant was not negligent and thati 
within the meaning of Article 20 of the Warsaw Convention^ 
the defendant took all necessary measures to avoid damage, 
or it was impossible to do so. The accident was unavoid¬ 
able, having been caused solely by a sudden squall or 
weather conditions which could not have been foreseen. 

There was no evidence to the contrary, and the jury 
should not have been permitted to speculate and infer 
negligence from the mere fact that an accident occurred. 

As matter of law, therefore, the Court should have 
granted defendant’s motions to direct verdicts in favor of 
the defendant (168-177), which were repeated under Fed¬ 
eral Rule 50 to enter judgments for the defendant not¬ 
withstanding the verdicts (187-188, 191-193). j 

3. Francis Graeme Ulen was not Entitled to Eecover. 


Counsel for plaintiffs relied on Article 17 of the Warsaw 
Convention so far as the claim of Violet Ulen was con¬ 
cerned (175), and Judge Bailey held at one stage of the 
trial that the “Warsaw Convention is intended to cover all 
liability arising out of injury to a passenger” (174), but 
plaintiffs’ counsel took the position, and the Court finally 
agreed, that Dr. Ulen had a right of action at common law 
which was not affected by the Warsaw Convention, the 
Court saying: “I will hold the husband’s case is a separate 
case, without limitation” (177), and, in effect, the Court 
so instructed the jury (184). 

Under Article VI, Clause 2, of the Constitution of the 
United States, the Warsaw Convention, which was pro¬ 
claimed by the President after adherence thereto was ad¬ 


vised by the Senate (49 Stat. 3000), is the supreme law 


of 


i 
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the land and supersedes the common law, so that the hus¬ 
band had no right of action independently of the Conven¬ 
tion. 

Article 24 of the Convention specifically provides that 
any action for damages resulting from injury to or death of 
a passenger “can only be brought subject to the conditions 
and limits set out in this Convention,” but “without preju¬ 
dice to the questions as to who are the persons who have 
the right to bring suit and what are their respective 
rights” (Article 24). 

It is well settled that the law of a State “must yield 
when it is inconsistent with, or impairs the policy or 
provisions of, a treaty or of an international compact or 
agreement. ’ ’ 

United States v. Pink, 315 U. S. 203, 231 

This principle would seem to be equally applicable to the 
common law right asserted by Dr. Ulen. 

The Warsaw Convention is “self-executing” and does 
not’require any supplementary legislation to enforce its 
terms. The public policy against contractual limitation of 
liabilitv bv common carriers “must bow to the overriding 
policy of the treaty.” 

Indemnity Ins. Co. v. Pan American Airways, 58 F. 

Supp. 338, 340 

As a matter of fact, under the policy of the present 
Federal Rules, the husband and wife should have sued in 
one action, both claims being based upon an injury sustained 
by her as a passenger in international transportation. The 
husband should not be permitted to avoid the limit in the 
Convention by the simple expedient of filing a separate 
action. 

If we assume that there was no “wilful misconduct,” ad¬ 
mittedly Mrs. Ulen’s recovery would be limited by Article 
25 of the Warsaw Convention. It would then be an anom¬ 
alous situation to limit her recovery and permit her hus- 
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band to recover an unlimited amount on account of the very 
same occurrence, on the theory that he was not subject to 
the provisions of the Convention. 

In an earlier opinion in the case above cited, the Court, 
referring to the Warsaw Convention, said: j 

“I do not see how such a limitation can be admini- 
istered if multiple actions may be brought by different 
parties.” 

Indemnity Ins. Co. v. Pan American Airways, 57 F. 

Supp. 980, 984 

. i 

Aside from any question arising in connection with Mrs. 
Ulen’s case, it seems clear that the motion for a directed 
verdict in favor of the defendant in Dr. Ulen’s case should 

have been granted. j 

i 

4 and 5.—Plaintiffs Failed to Allege* or Prove “Wilful Mis¬ 
conduct” and the Total Recovery in Both Cases Should 
be Limited to $8,291.87, or, at the Most, to $8,955.20, 
Under Articles 20,22 and 25 of the Warsaw Convention. 

A. Limitations Prescribed by Warsaw Convention. 

It was stipulated that if there was no “wilful miscon¬ 
duct,” the limit prescribed by Article 22 of the Warsaw 
Convention amounted in United States currency to $8,- 
291.87 for personal injury; to $331.66 for loss of checked 
baggage; and to $331.67 for loss of and damage to other 
property (including plaintiff’s mink fur coat); total $8,- 
955.20 (177). j 

Under Article 20 (2) of the Warsaw Convention, the de¬ 
fendant was not liable for any damage whatever to prop¬ 
erty if the evidence showed that the accident was due to 
“error in piloting” or in “navigation” and that the de¬ 
fendant had taken all necessary measures to avoid damhge. 

B. Meaning of “Wilful Misconduct.” 

The Court erroneously defined “wilful misconduct” in the 
oral charge to the jury (ISO-183) and erred in refusing to 
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adopt the definition in Defendant’s Prayers (178-179). 

During defendant’s argument to the jury, the Court 
interpolated: 

“Wilful misconduct means the intentional doing of 
an act, or failing to act, with a knowledge that it is 
likely to result in injury, or with reckless and wanton 
disregard of its consequences. That is the definition I 
can give the jury” (180). 

In the oral charge to the jury, the Court said: 

“Now, wilful misconduct is not, as I have said, 
merely misconduct, but wilful misconduct. So if the 
carrier, or its employees or agents, wilfully performed 
any act with the knowledge that the performance of 
that act was likely to result in injury to a passenger, or 
performed that act with reckless and wanton disregard 
of its probable consequences, then that would constitute 
wilful misconduct; and if the result of that wilful mis¬ 
conduct was injury to Mrs. Ulen, then her recovery 
would not be limited by this sum of some eight 
thousand dollars. 

“There has been evidence which the plaintiff con¬ 
tends tends to show violation of certain regulations or 
rules which have been promulgated for the safety of 
air travel, and the plaintiff claims, as I have said, that 
some of these regulations or rules were violated by the 
defendant, or its agents or employees. 

“Now, the mere violation of those, or one or more 
of those rules or regulations, even if intentional, would 
not necessarily constitute wilful misconduct, but if the 
violation was intentional with knowledge that the 
violation was likely to cause injury to a passenger, 
then that would be wilful misconduct, and, likewise, 
if it was done with a wanton and reckless disregard 
of the consequences” (182). 

Defendant’s Prayers Nos. 3 and 4, which were denied 
by the Court, were as follows: 

“Defendant’s Prayer No. 3 

“The jury are instructed that the burden is on the 
plaintiffs to prove by a preponderance of the evidence 
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that the injuries were caused by wilful misconduct on 
the part of the defendant, or of one or more of its 
agents or employees, before the plaintiffs may recover 
more than $8,955.20; that proof of gross negligence, or 
proof of a violation of a safety rule of the Civil Aero¬ 
nautics Administration, without showing deliberate , in¬ 
tentional wrongdoing by the defendant, or by one or 
more of its agents or employees, is not sufficient to 
afford a basis for a verdict in excess of $8,955.20 (178- 
179). 

“Defendant’s Prayer No. 4 

“The phrase ‘wilful misconduct,’ as used in the 
Court’s instructions to the jury in this case, is an 
English translation of the French word ‘dol,’ which 
is used in the official French text of the Warsaw Con¬ 
vention and means an intentional unlawful act involv¬ 
ing evil intent , fraud or deception. Therefore, the bur¬ 
den is upon the plaintiff to prove that the defendant \yas 
guilty of such wilful misconduct, which is more than 
negligence, or even gross negligence, before the jury 
may award more than the limited amount stated in 
the Court’s instructions” (179). 


To determine whether the definition of “wilful miscon¬ 
duct” given by the Trial Judge or that requested in defend¬ 
ant’s prayers was correct, it is necessary to consider the 
phraseology used in the Convention and also the negotia¬ 
tions which ied to the adoption of that phraseology. 

The Warsaw Convention is a Treaty entirely in the 
French language, concluded at Warsaw on' October 12, 
1929, and, as shown in the notation preceding the official 
text (49 Stat. 8900), adherence to the Treaty was advised 
by the Senate and proclahned by the President in 1984. 
The President’s proclamation states that the Convention 
is “in the French language * * * word for word as follows.” 
For the convenience of those not familiar with French, the 
French text is followed by an English translation, but the 
publication by the Government Printing Office, Treaty Se¬ 
ries No. 876, contains a footnote applying to the word 
“Translation,” reading: “The French text, as proclaimed, 
is the official text.” ! 
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The French text of Article 25 (1) reads as follows: 

“(1) Le transporters n’aura pas le droit de se pre- 
valoir des dispositions de la presente Convention qui 
exclnent ou limitent sa responsabilite, si le dommage 
provient de son dol ou d’une faute qui, d’apres la loi 
du tribunal saisi, est consideree comme equivalente au 
dol” (49 Stat. 3006). 

Article 25 (1) has been translated into English as follows: 

“Article 25 —(1) The carrier shall not be entitled to 
avail himself of the provisions of this convention which 
exclude or limit his liability, if the damage is caused 
by his wilful misconduct or by such default on his part 
as, in accordance with the law of the court to which 
the case is submitted, is considered to be equivalent 
to wilful misconduct” (49 Stat. 3020). 

It will be seen that the phrase “wilful misconduct” is a 
translation of the single French word “dol.” 

“In ascertaining the meaning of a treaty we may 
look beyond its written words to the negotiations and 
diplomatic correspondence of the contracting parties 
relating to the subject matter, and to their own prac¬ 
tical construction of it.” 

Factor v. Laubenkeimer, 290 U. S. 276, 294 

Having the above principle in mind, defendant submitted 
to the Trial Judge (171) a copy of pages 40 to 45 of the 
official minutes of the Second International Conference on 
Private Air Law, which met at Warsaw on October 4 and 12, 
1929, and drafted the so-called Warsaw Convention, to¬ 
gether with an English translation thereof. The English 
translation of these minutes, containing a discussion of the 
meaning of the French word “dol” and of the English 
phrase ‘ ‘ wilful misconduct, ’ ’ is printed as a “ Supplement ’ ’ 
to this brief. 

Throughout the discussion, it appears that by the use 
of the word 1 ‘ dol, ’ ’ it was understood that the limitation of 
liability should apply, unless “fraud” or “deceit,” evil 
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intent, or deliberate, intentional wrongdoing by the carrier 
was shown. 

“Dol,” that is, fraud or deceit, implies evil intent, while 
negligence, even gross negligence, implies lack of intent, or; 
as expressed by Swiss Delegate Pittard: “* # * fraud 
(‘dol’) is a positive notion of will; gross negligence (‘faute 
lourde’) can be a negative notion.” 

The English Delegate Sir Alfred Dennis expressed the 
following thought near the beginning of the discussion: | 

“Let us suppose that a pilot finds himself in a diffU 
cult situation; he decides to land in a place which is 
not destined for landing. It is an intentional act and it 
is an unlawful one. Nevertheless, I presume that it i$ 
not intended to say that this would be an ‘ intentional 
unlawful act’ in a disparaging sense? 

“We have assumed that the meaning of this express 
sion had to be restricted to the case of an act perpe j 
trated deliberately with the purpose to cause harm or; 
damage; for instance if a man who is in charge of bag¬ 
gage, opens it with the intent to steal, this is an inten r 
tional unlawful act; but the first example which I gave 
you is not of an intentional unlawful act.” 

The remarks of French Delegate Ripert are also quite 
pertinent : 

“There would be agreement if a formula could be 
found precise enough to involve the responsibility of 
the carrier only where he has deliberately caused a 
damage. The German proposal goes further by as¬ 
similating gross negligence (‘faute lourde’) to fraud 
(‘dol’). The German Delegation proposed to hold the 
carrier responsible every time he commits a gross neg¬ 
ligence (‘faute lourde’). This proposal is extremely 
dangerous.” 

In a learned commentary entitled “National Air Legis¬ 
lations and the Warsaw Convention,” by Dr. Daniel Goed- 
huis, published in 1937 at The Hague by Martinus Nijhoif, 
at page 273, the author, disagreeing with a statement by 
another writer, M. Sullivan, used the following illustration: 
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“ # * * Let us take the example that contrary to 
the Government regulation which stipulates that every 
aircraft following the air traffic route which has been 
recognized, shall keep such route at least 300 metres 
on its left, a pilot has kept this route at only 200 
metres on the left. Is such a violation, if it contributed 
to the accident, to be considered as wilful misconduct 
and will the liability of the carrier therefore be un¬ 
limited ? In such a case, when through carelessness the 
pilot has kept too much to the left, he has not taken 
thc necessary measures to avoid the damage, but he 
has not intended to cause the damage . To declare the 
carrier liable without limitation in such a case would 
be contrary to the fundamental principles of the Con¬ 
vention. There can only be a question of wilfpl 
misconduct if the plaintiff proves that the carrier or 
his agents had the intention to cause the damage. We 
therefore do not think it possible to accept M. Sulli¬ 
van’s interpretation. 

#•••#*•## 

“* * * If the courts accept this interpretation of 
article 25 and declare the carrier liable without limi¬ 
tation in the case of a simple fault on the part of his 
agents, the whole idea of limiting the carrier’s liability 
established in the Convention would become illusory.” 

Another illustration would be an accident caused by 
overloading a plane. If the overloading was due to care¬ 
lessness, it might be “faute” or “faute lourde,” but not 
“dol”; if the pilot or despatcher had been bribed to take 
on too heavy a load, there would have been “dol” or evil 
intent. 

In all of the following dictionaries, the French word 
“dol” is translated to mean “fraud” or “deceit”: 

New International French-English and English- 
French Dictionary by Paul Passey & George Hempl— 
Wilcox & Follett Co., Chicago, 1943 

Harrap’s Standard French and English Dictionary, 
Part One by J. E. Mansion—George G. Harrap & Co., 
Ltd., London, 1940 

Dictionaire Francois-Anglars by Jules Guirand— 
Libraire Classique Eugene Belin, Paris, 1932 
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McLaughlin—A New Dictionary of the French an<i 
English Languages by J. McLaughlin—David Mc- 
Kary, Philadelphia 

Cassell’s—French-English and English-French Dic¬ 
tionary by Earnest A. Baker—Cassell & Co., Ltd., Lon¬ 
don, 1936 

The Concise Oxford French Dictionary by A. & M. 
Chevalley—The Clarendon Press, Oxford, 1934. 

j 

In fact, in Bulletin No. 7 of Treaty Information of thb 
Department of State, Supplement dated October 12, 1929, 
the word “dol” in Article 25 of the Warsaw Convention 
was translated “deception.” 

In many English and Irish cases, to some of which Sir 
Alfred Dennis evidently referred, the term “wilful mis¬ 
conduct” has been defined somewhat as follows: 

“ ‘Wilful misconduct’ means misconduct to which 
the will is a party, something opposed to accident or 
negligence ; the misconduct , not the conduct, must be 
wilful.” 

Lewis v. Great Western Ry. Co. (1877), 3 Q. B. Div. 
195; 

Graham v. Belfast & No. Counties Ry. Co. (1901), 2 
Irish Rep. 13; 

Border v. Great Western Ry. Co. (1905), 2 K. B. 
532. 

j 

The phrase has been similarly construed in a number 
of American cases where State statutes have provided that 
a guest riding in an automobile cannot recover from his 
host, unless he proves that the host was guilty of wilful 
misconduct. ; 

Thus, in a California case, the defendant was driving 
sixty miles per hour over a rough road, and the Court held 
it was not “wilful misconduct,” as there was no prodf 
of an intent to wreck the car. 

Walker v. Bacon, (1933), 132 Cal. App., 625, 23 P. 
2d 520. 
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Also: 

Howard v. Howard, (1933), 132 Cal. App. 124; 22 
P. 2d 279; 

Turner v. Buchanan, 94 F. 2d 723; 

Cusack v. Longaker, 95 F. 2d 304. 

“The distinguishing characteristic of negligence, 
is carelessness, thoughtlessness, inattention, inadvert¬ 
ence. Negligence is negative in its character and im¬ 
plies nonfeasance. Wilful or wanton conduct is out¬ 
side the domain of negligence, for the moment the ele¬ 
ment of wilfulness, actual or constructive enters, the 
conduct ceases to be negligent, and assumes the char¬ 
acter of maliciousness or wickedness. Wilfulness and 
negligence are incompatible terms. Absence of in¬ 
tent is a characteristic of negligence. Wilfulness can¬ 
not exist without purpose or design. The difference 
is one of kind, not of degree.” 

Gallegher v. Davis (1936), 37 Del. 380; 183 Atl. 620, 
622, followed on this point in Law v. Gallegher, 39 Del. 
189; 197 Atl. 479. 

Similar definitions of “wilful misconduct,’’ as used in 
workmen’s compensation statutes, appear in many Ameri¬ 
can cases: 

Smith v. Central Ry. Co., 165 Ala. 407; 51 S. 792; 

Wick v. Gunn, 66 Okla. 316; 169 P. 1087; 

Rowe v. Gatke Corp., 126 F. 2d 61. 

In many such cases, “wilful misconduct” has been de¬ 
fined as “quasi-criminal” conduct: 

Aetna Life Ins. Co. v. Carroll, 169 Ga. 333; 150 
S. E. 208; 

General American Tank Car Corp., v. Borchardt, 
69 Ind. App. 580; 122 N. E. 433; 

Helme v. Great Western Milling Co., 43 Cal. App. 

416; 185 Pac. 510. 

In Fields v. United States, 82 U. S. App. D. C. 354; 164 
F. 2d 97, following Townsend v. United States, 68 App. 
D. C. 223; 95 F. 2d 352, this Court held that the word ‘ ‘ wil- 
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ful” in a criminal statute did not always mean “done with 
a bad purpose,” but here the word “wilful” is coupled 
with “misconduct,” as a translation of “dol,” which does 
imply a “bad purpose.” 

It appears, therefore, that the definition given in the 
Courts charge to the jury was erroneous and prejudicial] 
to the defendant, in that it was a definition of “gross neg¬ 
ligence,” not a definition of “dol” or “wilful misconduct.” 
The Court’s definition erroneously omitted the elements of 
fraud, deceit, evil intent, and deliberate, intentional wrong¬ 
doing, which are essential to the existence of “dol” within 
the meaning clearly intended by the framers of the Con¬ 
vention. 

- I 

C. Cases Arising Under Warsaw Convention. 

The public policy involved in limiting the carriers’ lia¬ 
bility is set forth in the letter of the Secretary of State, 
dated March 31, 1934, transmitting the Warsaw Conven¬ 
tion to the President, as follows: 


“It is believed that the principle of limitation of 
liability will not only be beneficial to passengers and 
shippers as affording a more definite basis of recov¬ 
ery and as tending to lessen litigation, but that it wi}l 
prove to be an aid in the development of inter¬ 
national air transportation, as such limitation will af¬ 
ford the carrier a more definite and equitable bas^s 
on which to obtain insurance rates, with the probable 
result that there would eventually be a reduction qf 
operating expenses for the carrier and advantages to 
travelers and shippers in the way of reduced trans¬ 
portation charges.” - ^ 

The following language, used by Justice Story many 
years ago, also announces the principle that courts must 
enforce and give effect to the provisions of a treaty: 


cf 


“ . . . this court is bound to give effect to the stipu¬ 
lations of the treaty, in the manner and to the extent 
which the parties have declared, and not otherwise. We 
are not at liberty to dispense with any of the condi- 
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lions or requirements of the treaty, or to take away 
any qualification or integral part of any stipulation, 
upon any notion of equity or general convenience, or 
substantial justice. The terms which the parties have 
chosen to fix, the forms which they have prescribed, 
and the circumstances under which they are to have 
operation, rest in the exclusive discretion of the con¬ 
tracting parties, and whether they belong to the essence 
or the modal parts of the treaty, equally give the rule 
to judicial tribunals. The same powers which have 
contracted, are alone competent to change or dispense 
with any formality. * • • ” 

The Amiable Isabella, 6 Wheat. 1, 72-73, 19 U. S. 1, 
72-73. 

Counsel for appellant have been unable to find any re¬ 
ported case involving the Warsaw Convention in which a 
plaintiff has been permitted to recover more than the 
limited amount. 

In the English case of Grein v. Imperial Airways, Ltd., 
1 K. B. 50 (1937), three judges on appeal wrote three 
lengthy opinions, the principal discussion relating to the 
question whether decedent was engaged in “international 
transportation” on a journey from London to Antwerp and 
return to London, the accident having occurred on the 
return trip. The majority reached the conclusion that it 
was international transportation under the provisions of 
the ticket which referred to the English Carriage by Air 
Act of 1932, in which the Warsaw Convention was in¬ 
corporated by reference so far as international transpor¬ 
tation was concerned. Defendant claimed that there was 
no negligence because the accident was caused by fog and 
the absence of signals from a wireless station (p. 56). It 
was held that the defendant was negligent (p. 73), but de¬ 
cedent’s widow was entitled to recover only the limited 
amount, the English equivalent of 125,000 francs, under 
Article 22 (1) of the Warsaw Convention, there having been 
no proof of wilful misconduct. 

In Wyman v. Pan American Airways (1943), 181 Misc. 
963 ; 43 N. Y. S. 2d 420, affirmed without opinion (1944) 
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267 App. Div. 947; 48 N. Y. S. 2d 459, and affirmed by New 
York Court of Appeals (1944) without opinion, 293 N. Y. 
878; 59 N. E. 2d 785; certiorari denied 324 U- S. 882; 
plaintiff’s testator, en route from San Francisco to Hong¬ 
kong as a passenger on the “Hawaii Clipper” was lo^t 
when that aircraft disappeared without trace over tlie 
South Pacific Ocean. The Court held that the Warsaw 
Convention raised a presumption of liability in the absence 
of any proof of negligence, but the liability was limited to 
aproximately $8,300 because there was no proof of “wilful 
misconduct. ’ ’ 

In Garcia v. Pan American Airways, (1945) 269 App. 
Div. 2S7; 55 N. Y. S. 2d 317, affirmed (1946), 295 N. Y. 
852; 77 N. Y. S. 2d 256, decedent lost his life in the crash 
of the “Yankee Clipper” on February 22, 1943, near Lis¬ 
bon, Portugal, while he was a passenger on a round trip 
ticket, New York to Bermuda to Lisbon to Natal to New 
York. Portugal is not a party to the Warsaw Convention. 
The plaintiff filed a motion to strike the defense based On 
the Warsaw Convention. The Appellate Division affirmed 
the order of the trial court denying the motion to strike and 
held that the Warsaw Convention constitutes part of tlje 
law of the land, overrides State law and policies, is self¬ 
executing and the provisions limiting liability may be en¬ 
forced even though the passenger was not afforded a 
choice of rates. In the Garcia case, certiorari was denied 
for want of final judgment, 329 U. S. 741. A final judgment 
has been entered and plaintiffs have again appealed to the 
Appellate Division, where the case has not yet been heard- 

In Lee v. Pan American Airways, filed in the Supreme 
Court of New York for Westchester County (apparently 
not yet reported), decedent also lost his life in the crash 
of the “Yankee Clipper” on February 22, 1943, near Lis¬ 
bon, Portugal, and defendant interposed several defends 
under the Warsaw Convention, one under Articles 22 and 
25 that recovery was limited to $8,291.87. Upon a stipu¬ 
lation as to certain provisions of the law of Portugal apd 
that plaintiffs were the widow and children of decedent, 
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the Court, in 1947, granted defendant’s motion to strike 
out so much of plaintiffs’ claim for damages as exceeded 
the sum of $8,291.87 and to award judgment for plaintiffs 
against defendant for that limited amount. In the Lee 
case, as in the case at bar, plaintiffs failed to allege wilful 
misconduct. 

In Indemnity Ins. Co. v. Pan American Airways (1944), 
58 F. Supp. 338, the complaint also arose out of the crash 
of the “Yankee Clipper” in Portugal on February 22, 
1943. The Indemnity Company paid compensation to the 
father and mother of the actress, Tamara Swann, a passen¬ 
ger who was killed in the crash, and then sued the carrier un¬ 
der the subrogation clause of the Indemnity Company’s 
policy. The carrier set up as its second, third and fourth 
defenses that its liability was limited to $8,291.87 under 
the Warsaw Convention; that the contract of transporta¬ 
tion was made subject to that limitation and that the plain¬ 
tiff failed to present a claim in writing within thirty days 
as required by the contract. The Court denied the mo¬ 
tion to strike these defenses from defendant’s answer, and, 
in doing so, held that the Warsaw Convention is not in 
conflict with the Constitution of the United States; that it is 
“self-executing” and enforceable without additional legis¬ 
lation ; and that public policy against contractual limitation 
of liability of carriers “must bow to the overriding policy 
of the treaty.” Appellant is reliably informed that this 
case was later settled for the limited amount prescribed by 
the Convention. 

In Ross v. Pan American Airways (1947), 190 Misc. 974; 
77 X. Y. S. 2d 257, aff’d without opinion (1948), 274 App. 
Div. 767, plaintiff sought to avoid the limitation in the War¬ 
saw Convention on the ground that defendant did not de¬ 
liver a ticket to the passenger as required by Article 3 of the 
Convention, but the Court held that it was sufficient com¬ 
pliance to deliver the ticket to the representative of the 
group of entertainers to which decedent belonged, and the 
Court granted a motion to strike out the claim for damages 
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in excess of the limit of $8,291.87 because there had been n0 
allegation of wilful misconduct. In the Ross case, plaintiffs 
have filed a motion for leave to appeal to the Court o£ 
Appeals of New York, but the motion has not yet been 
decided. 

Thus, as stated above, it appears that in no case aris¬ 
ing under the Warsaw Convention has a recovery been 
permitted in excess of the limitation of $8,291.87, and such 
limitation should be enforced in this case, where plaintiff 
has wholly failed to allege or prove any wilful misconduct^. 

i 

D. Plaintiffs Have Neither Alleged Nor Proved 
Wilful Misconduct. 

In the complaints, as in the Ross case and Lee case, 
supra, the plaintiffs have not even alleged that the de¬ 
fendant was guilty of wilful misconduct. They have merely 
alleged that the defendant negligently planned the flight 
and operated the plane unskillfully (2-3, 56-57). 

Whether we adopt the definition of wilful misconduct 
in the lower Court’s charge to the jury or the definition 
for which defendant contends, the plaintiffs wholly failed 
to allege or to sustain the burden of proving that the de¬ 
fendant was guilty of any wilful misconduct. 

So far as planning the flight is concerned, the evF 
dence shows that the flight plan was prepared at a com 
ference in New York (144) by defendant’s Assistant 
Flight Superintendent, Bowman, who had had over six 
years of experience as a despatcher (14), and after the 
accident was promoted to Flight Superintendent (100), in¬ 
dicating that the defendant’s officials did not consider him 
at fault; by a meteorologist, Ercke, about whose qualifir 
cations no question was raised, and by a competent pilot; 
Stroud, who had flown the route almost continuously for 
nearly ten years (118, R. 533). They, and Streeter, the 
despatcher in Washington, agreed that according to the 
latest forecast the flight could be made safely at 4,000 
feet (99-100, 144, 158). The plan was reported to the Ait’ 
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Traffic Control Center in New York, and no objection was 
received (145). Before the plane left Washington, the 
plan was filed with the Government’s Air Traffic Control 
Center, and no objection was received (154-155). 

Upon the basis of the latest weather forecast, Captain 
Stroud elected to fly at a 4,000 foot elevation by contact 
flight rules as he had often done on previous occasions by 
* day and by night (119-120). There was nothing unusual 
about flying that route at that elevation by contact flight 
rules at night (154). Many other pilots had frequently 
followed the same procedure (121). 

The flight plan was merely tentative, its primary pur¬ 
pose being to designate the route and estimate compass 
headings in order to determine approximately the amount 
of fuel required to reach the destination (97, 122). The 
plan was subject to change by the pilot according to the 
velocity and direction of the wind and other weather con¬ 
ditions encountered enroute (97, 123). The flight log 
showed that the pilot did change his compass heading from 
256 degrees to 270 degrees between Roanoke and Pulaski 
to overcome a change in the direction of the wind shortly 
before the crash (27, 98). 

The pilot was given a Company “clearance” which per¬ 
mitted him to change to instrument flying at a higher al¬ 
titude at any time he found it desirable to do so (145). 
Weather conditions might change almost instantaneously 
(100, 162), and the pilot could seek a higher altitude, if 
he considered it necessary, without asking permission from 
anybody (100, 134). 

There is also no proof that the plane was operated un- 
skillfully. There were many reasons for the frequent 
selection of the 4,000 foot elevation for this route during 
winter weather, namely, so that the flight could be made 
under clouds rather than through clouds, so that “icing” 
conditions could be avoided since temperature drops 
3M> degrees per thousand feet elevation (19, 109, 162), it 
having been down to 32 degrees at Pulaski at 4,000 feet 
just before the crash (27, 93), and to avoid the higher 
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winds encountered at the higher altitudes, it being shown 
that the winds had a velocity of only 45 miles per hour 
at 4,000 feet and increased gradually to 75 miles per hour 
at 10,000 feet (19, 109, 162). 

Plaintiffs attempted, but wholly failed, to prove that 
defendant violated Civil Aeronautics Regulation No. 
61.7401, quoted above, to the effect that no aircraft should 
be flown at an altitude less than 1,000 feet above the high¬ 
est obstacle located within a horizontal distance of five 
miles from the center of the course intended to be flown. 
Bowman testified, “This flight plan complies with that” 
(94), and both Braznell and Bowman explained in detail 
why there was no violation of that Regulation (124-128, 
138, 150-151). 

The real cause of the accident was demonstrated by 
the testimony of the meteorologist, Kraght, supported hv 
the official weather report which showed the sudden 
change in the weather in the vicinity of the crash. 

Plaintiff testified that just before the crash the flight of 
the plane was “bumpy” or “jittery” (71, 75), which are 
lay terms for “turbulence”, similar to a ship tossing on 
the waves of the ocean (164-165). She also noticed the 
signal light, “Fasten your safety belt” (72), which was 
evidently turned on by the pilot when he unexpectedly 
ran into the squall. Plaintiff’s testimony thus corrobo¬ 
rated the evidence that there was a sudden change in 
weather conditions, as shown by the Government weather 
report. 

While the latest Government forecast available when 
the flight was being planned indicated that the prospect of 
being able to fly by contact flight rules was excellent (159- 
160), the Government weather report, obtained after the 
accident, recording the weather conditions which actually 
prevailed near the time and place of the crash, shows that 
there was a “squall” accompanied by a lowering of the 
cloud ceiling, a shifting of the wind and a drop in tempera¬ 
ture (161), the last entry on the flight “log” also showing 
that the temperature dropped from 40 to 32 degrees just 
before the crash (27). 
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Kraght, an experienced meteorologist who had written 
several scientific books on weather conditions, expressed 
the positive opinion, from the above undisputed Govern¬ 
ment record, that this fall in temperature and change of 
the wind, coming from the west, carried the aircraft both 
down and to the left of the air way toward Glade Moun¬ 
tain (161). 

Plaintiffs offered no evidence tending to give any other 
explanation for the crash. Plaintiffs, not relying on the 
doctrine of res ipsa loquitur but alleging specific negli¬ 
gence, are not in a position to assert that negligence, much 
less wilful misconduct, is to be presumed from the mere fact 
that an accident occurred. 

The pilot and co-pilot both lost their lives (142), so that 
their testimony is not available, but there is certainly 
nothing to show that they were guilty of any deliberate, 
intentional or wilful misconduct. The two surviving wit¬ 
nesses who were concerned with planning and despatch¬ 
ing the flight, Bowman and Streeter, both testified most 
positively that they did not deliberately violate any Civil 
Aeronautics Regulations (150, 156), and there is no evi¬ 
dence that either of them were guilty of wilful misconduct. 

Therefore, whether we follow the definition in the com¬ 
mentaries on the Warsaw Convention and in the authori¬ 
ties above cited, or follow the definition adopted by the 
lower Court, there was not a scintilla of evidence that 
the defendant, or any of its agents or employees, was guilty 
of any wilful misconduct. 
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CONCLUSION. 

The Warsaw Convention introduced into our law a novel 
doctrine of limiting an air carrier’s liability if the pas¬ 
senger failed to sustain the burden of establishing wilfulj 
misconduct. As indicated in the letter of the Secretary of 
State quoted above and in the Supplement to this brief, the 
development of the new industry of international air trans¬ 
portation requires and justifies this new doctrine. 

It is not difficult to understand, however, why a Trial 
Judge, accustomed to applying the traditional concept of 
“negligence” and “gross negligence,” failed to define prop¬ 
erly the French word “dol,” or the English phrase “wib 
ful misconduct,” in that he omitted therefrom the element 
of fraud, deceit and intentional wrongdoing. The jury was 
thus given the erroneous impression that “wilful miscom 
duct” is nothing more than the equivalent of “gross neg¬ 
ligence.” 

It is, therefore, respectfully submitted that the judgj 
ments in favor of the plaintiffs for $25,000 and $2,500; 
respectively, should be reversed, with directions to enter 
judgments in favor of the defendant on the ground that 
the plaintiffs failed to prove that the defendant was neglb 
gent in the manner alleged in the complaints or in any 
other manner; that, in any event, Francis Graeme Ulep 
was not entitled to recover any amount from the defendant 
under the Warsaw Convention or independently thereof; 
and finally, as plaintiffs wholly failed to allege or prove 
any “dol” or “wilful misconduct” on the part of the defen¬ 
dant, the judgments should be reversed, with instructions 
to the District Court to enter judgments against the defem 
dant aggregating not in excess of $8,291.87 for the personal 
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injury, or, at the most, $8,955.20, including property dam¬ 
age, the limits prescribed by Articles 20, 22 and 25 of the 
Warsaw Convention. 
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SUPPLEMENT. 

STATE OF NEW YORK | 

COUNTY OF NEW YORK, 55 .: 

Sophie Grinberg-Vinaver, being duly sworn, deposes and 
says: 


That she is residing at 135 West 84th Street, New York, 
N. Y. | 

That she is in charge of the Legal Department of French 
Supply Missions in New York, located at 44 Beaver Street, 
New York, N. Y.; that she is a Doctor of Laws (D.Jr.) of 
the University of Paris and that she has been a member 
of the Paris Bar from 1923 until 1941; that since 1942 
she has been and still is a Professor of French Law an<J 
French Legal Terminology at the Ecole Libre des Haute? 
Etudes, a French University in New York City, 52 East 
78th Street; that she is thoroughly familiar with the Eng¬ 
lish language and with English legal terminology. 

That the translation attached hereto has been mad^ 
by her and is a correct and true translation from the 
French language of pages 40, 41, 42, 43, 44 and 45 of th^ 
official minutes of the Second International Conference 


on Private Air Law, which met in Warsaw October 4 to 
12, 1929. 


/s/ Sophie Grinberg-Vinaver 


Sophie Grinberg-Vinaver. I 


Sworn to before me this 7th day of April, 1948. 

/s/ Charles E. Boulanger 
Charles E. Boulanger, 

Notary Public. ! 
State of New York 
Residing in Queens CountyL 
Commission expires March 
30,1950. 
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TRANSLATION 

The President—We take now paragraph e) gross negli¬ 
gence (“faute lourde”) of the carrier, assimilated to 
fraud (“dol”). Article 24 paragraph 2. The Rapporteur 
has the floor. 

Mr. De Vos, Rapporteur. Gentlemen, paragraph 2 of 
Article 24 reads as follows: 

“If the damage is caused by an intentional unlawful act 
for which the carrier is responsible, he will not be entitled 
to the benefit of the provisions of the present Convention 
which exonerate him, wholly or partially, from direct or . 
indirect responsibility for the faults of his employees”. 

The German proposal consists in the assimilation of the 
“gross negligence” (“faute lourde”) to the intentional 
unlawful act. 

I think that to accept this proposal would be entering 
upon a dangerous course. 

I ask Mr. Richter to tell us the reasons he has to make 
to this proposal. 

Mr. Richter—(Germany)—It seems to me that it is im¬ 
possible to include in a Convention an exception to the 
general rule of law stating that each person is responsible 
for his personal fault. Such an exception can be admitted 
as far as simple negligence or imprudence are concerned, 
but it must be understood that in case of gross negligence 
(“faute lourde”), the carrier will be subject to the same 
liability as in case of fraud (“dol”). This is why we have 
requested that the following provision be inserted in the 
closing protocol: “1. It is understood that for the appli¬ 
cation of paragraph 2 of Article 24, gross negligence 
(“faute lourde”) is assimilated to intentional acts”. 

Mr. Youpis—(Greece)—Allow me to express some doubts 
as to the exact meaning of the words “intentional unlaw¬ 
ful act”. We must first know what is an “intentional 
unlawful act” in order to be able to examine the proposed 
amendment. 

What does this mean? It means an act of fraud (“dol”) 
on the part of the carrier, and an act of the carrier or of 
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his employees, because there is also the phrase 
an intentional unlawful act for which the carrier is re- j 
sponsible”. Which are these acts? Acts accomplished 
by whom? Is the carrier responsible for his own acts or: 
also for the acts of his employees? 

I think that Mr. Rapporteur could give us some explana¬ 
tions of these various points in order to clarify them and 
enable us to vote with full knowledge on the German 
amendment. 

Sir Alfred Dennis—(Great Britain)—It is very difficult 
for us to understand the words “intentional unlawful act”. 
It is very difficult for us to know what the word “unlawful” 
means when accompanied by the word “intentional”. 

Let us suppose that a pilot finds himself in a difficult j 
situation; he decides to land in a place which is not des- j 
tined for landing. It is an intentional act and it is an j 
unlawful one. Nevertheless, I presume that it is not! 
intended to sav that this would be an “intentional unlawful 

* , I 

act” in a disparaging sense? 

We have assumed that the meaning of this expression i 
had to be restricted to the case of an act perpetrated de- j 
liberately with the purpose to cause harm or damage; for j 
instance if a man who is in charge of baggage, opens it | 
with the intent to steal, this is an intentional unlawful act; j 
but the first example which I gave you is not of an in-1 
tentional unlawful act. 

I think that the Delegates who speak the French lan¬ 
guage will be able to give us the exact meaning of this ex¬ 
pression in order to enable us to translate it, because in 
order to enact a law and give life to this Convention, we j 
will have to translate it into English and into all the other j 
languages. 

We have in English the expression “wilful misconduct”, j 
I think that it covers all that you want to say; it covers 
not only the acts accomplished deliberately, but also acts I 
of insouciance, without concern for the consequences. 

Concerning the amendment proposed for the “gross neg¬ 
ligence” (“faute lourde”), this expression is not known i 
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in our law; it is a question of degree of the fault. We 
could not translate in our language “faute lourde” so as 
to give it a legal meaning. 

We wish that the Delegates of French language could 
find an expression which we could translate in a way which 
would clearly show our intentions. 

Mr. Arendt—(Luxembourg)—The question which is 
raised at this moment by Sir Alfred Dennis is not new; it 
has already been discussed in CITEJA. The difficulty 
arises from the difficulty to express the word “ fraud ” 
(“dol”) in certain languages. 

For us, brought up on Roman law, the problem would 
be solved by the word “fraud” (“dol”). But, because the 
word “fraud” (“dol”) has been criticized by certain Dele¬ 
gations and, if I remember correctly, particularly by the 
British Delegation which said that it had no word which 
would render completely the meaning of the word “dol”, 
it has been decided to explain the word “fraud” (“dol”) 
bv the words ‘ ‘ intentional unlawful act’ ’; but if we wanted 
to go back to the pure and certain law, we would replace 
this expression by the word “fraud” (“dol”). Let the 
other Delegations search, they certainly have in their law 
a term which corresponds to this idea. 

The “gross negligence” (“faute lourde”) is also very 
easy to understand in French; this expression is to be 
found in a number of provisions and it has never given rise 
to difficulties but only to the appreciation of facts by the 
Courts. 

Mr. Giannini—(Italy)—I think that this is a question of 
drafting, very difficult to solve. 

If I am not mistaken, the German Delegation says: must, 
we assimilate completely the “gross negligence” (“faute 
lourde”) to “fraud” (“dol”)? 

On the other hand, I believe that the English notion cor¬ 
responds, while maybe not entirely, but almost so. to 
“fraud” (“dol”) and to “gross negligence” (“faute 
lourde”). 
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Under these circumstances, I think that we are all in 
agreement; the problem is only to find the best formula. 
As said by Mr. Arendt, the formula which we criticize to¬ 
day had been submitted in the hope that it could be trans- i 
lated into English. It seems that we have been mistaken. 

I feel that it would be preferable to study this question in j 
the Drafting Committee, but, as to the substance of the I 
matter, we were in agreement in CITEJA and I think that 
it will not be difficult for us to agree upon it now. 

I therefore propose to refer the question to the Drafting 
Committee. 

Mr. Ripert—(France)—There would be agreement if a i 
formula could be found precise enough to involve the re- j 
sponsibility of the carrier only where he has deliberately j 
caused a damage. The German proposal goes further by j 
assimilating gross negligence (“faute lourde”) to fraud 1 
(“dol”). The German Delegation proposes to hold the 
carrier responsible every time he commits a gross negli¬ 
gence (“faute lourde”). 

This proposal is extremely dangerous. 

If it is true that in certain countries, as in France, gross 
negligence (“faute lourde”) is assimilated in certain cases j 
to the intentional fault, it is because when such a formula i 
is applied in one given country, it can cause no incon¬ 
venience; but if you introduce in an international Conven¬ 
tion, an expression as broad and as indefinite as is “gross! 
negligence” (“faute lourde”), it can be feared that in 
other countries which have no air transportation, the Courts 
declare on the occasion of an accident that a gross negli¬ 
gence (“faute lourde”) has been committed. 

I am not opposed to the idea, but I distrust all general 
formulae, which risk to destroy the Convention. You un-j 
derstand that a Court is always free to declare in case of 
an accident, that the carrier has committed a serious fault' 
(“faute grave”). We will therefore be confronted with 1 
divers court practices if we do not succeed in securing unity 
by means of a compulsory text. But I think that it would 
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be preferable for the Drafting Committee to find first an 
appropriate formula. 

Mr. Youpis—(Greece)—There is a second question con¬ 
nected with this one; it is the question which I asked con¬ 
cerning the phrase: “. . . of which the carrier has the 
responsibility”. 

Mr. Ripert—(France)—This is a different question; it 
will be discussed together with the French amendment. 

Mr. Pecanha—(Brazil)—The procedure proposed by the 
French and Italian Delegations is all the more necessary 
that the question is, according to the English idea, to de¬ 
stroy the scope of subjectivity. In this phrase there are 
two essential legal factors: the objective factor charac¬ 
terized by the unlawful manner in which the act has been 
perpetrated and the subjective factor characterized by 
the intention. Under these circumstances, the transactional 
formula is more than necessary because the cases will be 
decided by local courts. All the legislation of our coun¬ 
try provides for the case of an unlawful act perpetrated 
on board of an airship and subjects this case, with all the 
details of our penal law, to the intentional nature of the 
act, because the objective factor is easily established. 

I am therefore in agreement with our French and Italian 
colleagues; a new formula must be found which would 
facilitate the application of the text. 

The President—Gentlemen, I have therefore before me 
the request to refer the matter to the Drafting Committee. 
Does anyone wash to comment on this proposal? 

Mr. Pittard—(Switzerland)—It would be necessary for 
the Drafting Committee to know whether we want to as¬ 
similate “gross negligence” (“faute lourde”) to “fraud” 
(“dol”) because fraud (“dol”) is a positive notion of will; 
gross negligence (“faute lourde’) can be a negative notion. 

I am not opposed to the discussion of the assimilation of 
gross negligence (“faute lourde”) to the “intentional act”, 
but I think that it must be discussed and that a formula 
must be found. 
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Mr. Ripert—(France)—The matter will have to be rer 
ferred to the Drafting Committee when we will be disposed 
to admit the assimilation, if a sufficiently precise formula 
can be found. 

Mr. Pittard—(Switzerland)—We shall be disposed to as¬ 
similate gross negligence (“faute lourde”) to the intern 
tional act if we find a formula satisfactory to the varioui 
legal languages represented here. (Signs of approval.) 

The President—Then, Gentlemen, we refer the question 
to the Drafting Committee and we take up Paragraph f)j: 
French and British amendments on the distinction between 
the personal fault of the carrier and the faults of his em¬ 
ployees (Article 24, paragraph 2). 

The Rapporteur has the floor. 

Mr. De Vos, Rapporteur: This is one of the two ques¬ 
tions raised by Mr. Youpis. The French and British Dele¬ 
gations propose to make a distinction between the inten¬ 
tional unlawful act of the carrier and the fault of hi$ 
employees. 

I would like to hear the explanations of the authors of 
the amendments on this question. | 

Mr. Ripert—(France)—I think that it is through ati 
excess of logic that, in Article 24, the intentional unlawful 
act of his employees has been added to the intentional un¬ 
lawful act of the carrier. 

While it is quite fair to exclude the carrier from the 
benefit of the Convention when he has perpetrated an in¬ 
tentional unlawful act, it seems unfair to deprive him of 
such benefit when it is not himself but his employee who has 
committed the act. 

He does not have the means to supervise this employee 
who, in fact, is his pilot, and to prevent his intentional un¬ 
lawful acts. I could almost say that this employee is less 
his employee when he commits these intentional unlawful 
acts. Let us take an airplane pilot who, wishing to smug¬ 
gle merchandise, lands on a certain spot and causes damage. 
The carrier will not be admitted to the benefit of the Con¬ 
vention, whereas the general purpose of the Convention 
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is, on the contrary, to limit his liability in accordance with 
the wording of the phrase: “when he has taken all the 
necessary precautions in order to avoid the damage”. 

In this case, the carrier had taken all the necessary pre¬ 
cautions; he has been deceived by the pilot; there is no 
reason not to apply the Convention. 

But a short while ago there has been suggested an ex¬ 
ample which made me ponder. Suppose that the employees 
of the carrier steal some merchandise; will you admit that 
in this case the carrier will not be liable? Certainly not; 
if the employees of the carrier perpetrate the fraud (“dol”) 
or destroy the merchandise, I realize that the carrier must 
be held responsible. 

Therefore, the amendment proposed by the French Dele¬ 
gation seems to me to be too broad in its terms and should, 
maybe, be combined with the Article which deals with the 
non-responsibility of the carrier in case of errors in navi¬ 
gation which can be intentional. 

I therefore propose to refer simply this amendment 
to the Drafting Committee, with an annex, indicating that 
the Committee desires to make a discrimination between 
the fault of the carrier and the fault of his employees. 

. Sir Alfred Dennis—(Great Britain)—The amendment 
which we propose consists to add at the 2nd. line of the 2nd. 
paragraph, after the words: “of which the carrier has the 
responsibility”, the words: “in accordance with the law 
of the country where the contract has been passed”. 

But before discussing this question I would like to say 
a few words concerning the words: “of which the carrier 
has the responsibility”. This phrase inserted in the text 
represents for us a great difficulty. In which cases will 
the carrier who employs other persons be responsible for 
unlawful acts or for wrong acts of his employees? I 
would like to submit two examples. 

In the first case, if the employee in charge of the bag¬ 
gage, steals this baggage in accordance with our law the 
Aviation Company will be responsible because the act per¬ 
petrated by the employee has been accomplished in the 



discharge of his duties and within the limits of his com¬ 
petence. But if, for example, the employee who sells 
tickets kills a passenger, this does not enter into the 
limits of his competence, in the scope of his duties, and 
therefore the carrier is not responsible any more. Be¬ 
tween these two extreme cases there are thousands which 
raise great difficulties. The driver of an automobile truck 
stops in the course of his voyage, and while he is at a 
stop he knocks down a woman and causes an accident; j 
this is not in the course of his voyage. On the contrary, 
if during his trip he runs over a pedestrian, this is in 
the discharge of his duties, within the limits of the em¬ 
ployment. If he exceeds the speed limit it is still in the j 
discharge of his duties and his employer is responsible, j 
Even if the employer had expressly forbidden him to do 
so, he has not exceeded the limits of his employment by 
exceeding the speed limit. j 

As you see it is extremely difficult to translate these 
technical words. 

Mr. Arendt—(Luxembourg)—In fact the best expres¬ 
sion is: “in the discharge of his duties”. 

Sir Alfred Dennis—(Great Britain)—These questions j 
are certainly difficult to solve and many among them give j 
rise to doubt. For this reason we feel that it is absolutely j 
necessary to state which law will decide whether in each 
case the carrier is or is not responsible. 

We propose, but this is naturally subject to discussion, I 
that it be the law of the country where the contract has 
been passed, because what the parties know the most is 
certainly the contract which binds them and the spirit j 
which has inspired it. We feel that this Convention must 
leave certain conditions, certain faculties to the contract 
of transportation and that the law which the contracting 
parties will know the best will be the law of the country 
where the contract has been passed and not the law of 
the country where the accident occurs. 

Mr. Ambrosini—(Italy)—I wish to refer to what has been j 
said by Professor Ripert who proposed to refer to the j 
Drafting Committee the question of the intentional un- 
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lawful acts, and I would like to suggest to the Conference 
that there exists a formula which would, maybe, be more 
equitable than the ones which have been submitted to us. 
It should be said that the carrier must be responsible for 
the intentional unlawful acts of his employees where such 
act is directlv connected with bis duties and with the in- 
stractions of the carrier. For instance, the pilot who kills 
a passenger perpetrates an intentional unlawful act which 
has no connection with bis duties and with the instructions 
of the carrier. But if the employee who is in charge of 
the trunks commits a theft, it is not doubtful that the 
carrier must be held responsible for this act. 

To sum up it is necessary that the unlawful act be di¬ 
rectly connected with the performance of the contract. 

Mr. Giannini—(Italy)—We are in agreement with the 
proposal of the French Delegation on the substance, sub¬ 
ject to the finding of a wording, as has proposed Mr. 
Ripert. 

On the contrary, for the reasons which have already 
been given by Sir Alfred Dennis himself, to wit the neces¬ 
sity of arriving to the establishment of uniform rules, we 
are opposed to the reference to national legislations. 

Mr. De Vos, Rapporteur: The proposal of Mr. Am- 
brosini would perhaps be satisfactory to Sir Alfred Dennis: 
it is necessary that the act which has caused a damage be 
directly connected with the transportation, i.e. with the 
discharge of the duties of the person who has perpetrated 
the act. 

Mr. Arendt—(Luxembourg)—There exists a formula 
which is generally used in similar circumstances and which 
could, I think, be satisfactory to the British Delegation: it 
is necessary that the act be perpetrated in the discharge 
of the duties. But naturally this is a question of wording. 

Mr. Clarke—(Great Britain)—The difficulty does not 
reside in the words “. . . of which the carrier has the 
responsibility This we can understand because in our 
law it is a well known fact that, in certain circumstances 
the employer bears the responsibility for the acts of his 
employees, even if the act of the employee is a crime. 
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Wliat disturbs us is the exact meaning of the words “in¬ 
tentional unlawful act”. 

We also say that if the employer must be responsible 
in certain cases for the acts of his employees, we must 
decide which law will govern this question. For instance^ 
the English law can decide that in a certain case the em¬ 
ployer is responsible, whereas the French law will decide 
the contrary and vice-versa. It is therefore necessary 
to specify in the Convention the law which will be ap¬ 
plicable. 

Therefore, we have two questions before us: the precise 
meaning of the expression “intentional unlawful act’ — 
and we have a proposal on this point—and then to indi} 
cate which law must decide whether the responsibility o£ 
the employer is involved or not. 

These are the two questions to solve. 

Mr. Ambrosini—(Italy)—We wish that the Convention 
be applied in all the cases and this is why I have proposed 
the formula which we have adopted; naturally something 
more precise can be found but this is up to the Drafting 
Committee. In any case the reference to national law must 
be excluded. 

Sir Alfred Dennis—(Great Britain)—We have thoughj; 
that a formula should be found which would safeguard all 
the rights and which would eliminate all doubts. This i£ 
why we have proposed to say that the law which will apply 
in each case will be the law of the country where the com 
tract has been passed, or any other law which you would 
designate, but the Convention must determine the law 
which will decide whether the carrier is or is not respon¬ 
sible, because I think that it will be very difficult to find 
one law which all the countries would accept; it is posf 
sible that we are mistaken but we do not think so. 

The President—Does anyone wish to make further re¬ 
marks on this question? j 

Then I think that we have before us two proposals: the 
British proposal and the French proposal. The proposal 
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of the French Delegation as formulated by Mr. Ripert is 
the referring to the Drafting Committee. 

Mr. Ripert—(France)—We will make every effort in or¬ 
der to find a formula which will be satisfactory, but it 
must be well understood at this time that we are definitely 
opposed to any formula which would refer to the appli¬ 
cation of the national law. It is the first time that the 
application of the national law is requested, and if it was 
accepted in this case, it would be requested in others. From 
our standpoint, if the reference to the national law was 
established on each point, the result would be to destroy 
the Convention. 

We will be as conciliating as possible on the formula to 
adopt; we will develop it as much as possible, but I beg 
the Delegates not to enter into the dangerous course which 
would consist in leaving the solution of the dispute to the 
national law. 

Mr. Clarke—(Great Britain)—We are in full agreement 
if a formula can be found. 

Sir Alfred Dennis—(Great Britain)—If Mr. Ripert 
thinks that it can be found, I do not insist. 

The President—Under these circumstances, Gentlemen, 
I think that we are all in agreement with the proposal of 
Mr. Ripert: referring to the Drafting Committee in order 
to find a formula which would be satisfactory in view of 
the opinions which have been expressed? (unanimous ap¬ 
probation). Gentlemen, our work is finished for to-day. 

The next meeting will take place tomorrow at 10 a. m. 
We will take up the next paragraph. 

Scope of application of the responsibility. 

The meeting is adjourned. 

The meeting is adjourned at 1.05 p. m. 

The Secretaries General: 

Lebinski E. Sudbe. 

The President: 

v 

Lutostanski. 










BRIEF FOR APPELLEES 


IN THE 

United States Court of Appeals 

District of Columbia Circuit 


No. 9921 

American Airlines, Inc., a corporation, Appellant , 

v. 

Violet Ulen, Appellee. 


No. 9922 

American Airlines, Inc., a corporation, Appellant , 

v. 

Francis Graeme Ulen, Appellee . 


Appeals from the United States District Court for the 

District of Columbia. 


United Stales Court of Appeals 

for the District sf Gtfmnbie 

tiic’Ai 

■ ii-^j j. 


*-x 

* 



J<C jj 


H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 

710 - 14th Street, N. W., 
Washington 5, D. C., 
Attorneys for Appellees. 


Pkess of Byron S. Adams, Washington. D. C. 





TABLE OF CONTENTS. 


Page 

Jurisdictional Statement. 1 

Statement of Points. 2 

Wabsaw Convention . 2 

Statement of Case. 5 

Complaints. 5 

Answers. 5 

Interrogatories. 5 

Plaintiffs * Motions for Summary Judgments. 6 

Motions to Amend Defendant’s Answers and Opposi¬ 
tion to Plaintiffs’ Motions for Summary Judg¬ 
ments . 6 

Opinion by Judge Morris. 6 

Amendments to Defendant’s Answers. 7 

Order Granting Motions for Summary Judgments.. 8 

Trial. 8 

Plaintiffs ’ Evidence. 8 

Defendant’s Motions for Directed Verdicts at End of 
Plaintiffs’ Case. 10 

Defendant’s Evidence . 10 

Defendant’s Motions for Directed Verdicts at Close 
of All Evidence. 13 

Verdicts and Judgments. 13 

Motions Under Rule 50, F. R. C. P. 13 

Notices of Appeal. 14 

Summary of Argument. 14 

Argument. 18 

1. Appellant’s allegation that the Plaintiffs were not 
Entitled to Summary Judgment. 18 




























11 


Index Continued. 


Page 


2. Appellant’s Contention that Verdicts Should have 

been Directed in Favor of Defendant. 24 

3. Appellant’s Contention that Francis Graeme Ulen 

was not Entitled to Eecover. 27 

4. and 5. Jointly Considered; Limitation of Eecovery 

and Meaning of Wilful Misconduct. 31 

A. Meaning of “Wilful Misconduct” with Eelation 

to French word * 4 Dol”,. 3l 

B. Cases Arising Under the Warsaw Convention.. 34 

C. Wilful Misconduct. 37 

D. Appellant’s Allegation that the Plaintiffs have 

not Alleged Wilful Misconduct. 48 

Conclusion . 49 


TABLE OF CASES. 


Aetna Life Ins. Co. v. Carroll, 169 Ga. 333,150 S. E. 208 42 
Baltimore & Ohio Ey. Co. v. Felgenhaur, (C. C. A. 8th, 

1948) 168 F. 2d 12. 45 

Bartolucci v. Falleti, (1943) 382 Ill. 168, 46 N. E. 2d 980 46 
Bastable v. North British Ey. Co., (1912) 49 S. C. E. 446 39 

Burn’s Case, 218 Mass.'8,' 105 N. E. 60..... 47 

California Ship Building Corp. v. The Industrial Acci¬ 
dent Commission, (1946) 27 Cal. 2d 536, 165 P. 

2d 669 . 47 


Choy v. Pan American Airways, (1941) Am. Mar. Cas. 

483,1-Avi. 946, (U. S. D. C., S. D. N. Y.).28, 29,30 


Cope v. Davidson, 180 P. 2d 873 . 40 

Cusack v. Longaker, (C. C. A. 2d, 1938) 95 F. 2d 304... 41 

Dollar v. Land, 81 U. S. App. D. C. 28, 154 F. 2d 307... 19 

Farrall v. D. C. Amateur Athletic Union, 80 U. S. App. 

D. C. 396,153 F. 2d 647 . 19 

Fields v. United States, 82 U. S. App. D. C. 354, 164 F. 


2d 97 ...: . 42 

Fletcher v. Krise, 73 App. D. C. 266,120 F. 2d 809. 20 


Forder v. Great Western Ey. Co., (1905) 2 K. B. 532.. 38 

Gallegher v. Davis, (1936) 37 Del. 380,183 Atl. 620, 622 43 
Garcia v. Pan American Airways, (1945) 269 App. Div. 

287, 55 N. Y. S. 2d 317, Aff’d (1946), 295 N. Y. 852, 

77 N. Y. S. 2d 256 .30, 35,36 



















Index Continued. 


* • • 

ni ; 

i 

Page | 

Garrett Biblical Institute v. American Univ., 82 U. S. 

App. D. C. 265,163 F. 2d 265 . 18 

General American Tank Car Corp. v. Borchardt, 69 

Ind App. 580,122 N. E. 433 . 42 j 

Glenister v. Great Western By. Co., 29 L. T. 243 . 39 i 

Graham v. Belfast & No. Counties By. Co., (1901) 2 

Irish Bep. 13. 38 

Grein v. Imperial Airways, Ltd, (1937) 1 K. B. 50.. .34,35 
Helme v. Great Western Milling Co., 43 CaL App. 416, 

185 Pac. 510. 42 | 

Hoare v. Great Western By. Co., (1877) 37 L. T. 186... 39 
Hoffman v. Dept, of Industrial Belations, (1930) 209 

CaL 383, 287 P. 974 . 47 j 

Horst Co. v. Industrial Accident Commission, 184 Cal. 

180 193 P 108 .. .... . 48 

Howard v. Howard, (1933) 132 Cal. App. 124, 22 P. 2d 

279 . 40 ! 

Indemnity Ins. Co. v. Pan American Airways, 57 F. 

Supp. 980 ; 58 F. Supp. 338 . 30,36 

Jeneary v. Chicago Interurban Traction Co., 306 HL 

392, 138 N. E. 203 . 46 j 

Kohler, et al v. Jacobs, et al, (C. C. A. 5th, 1943) 138 

F. 2d 440 . 19 

Lacy v. Louisville & Nashville Bv. Co., (C. C. A. 5th, 

1907) 152 F. 134 ... 44 I 

Law v. Gallegher, 39 Del. 189,197 AtL 479 . 43 ! 

Lee v. Pan American Airways (Supreme Court of 

N. Y. for Westchester Comity—not reported) .. .30,36 j 


Lewis v. Great Western By. Co., (1877) 3 Q. B. Div. 195 37 
McKee v. Campbell, (C. C. A. 5th, 1900) 101 F. 936.... 44 

M’Cree v. Davis, (C. C. A. 6th, 1922) 280 F. 959. 45 i 

Miller v. Miller, 74 App. D. C. 216,122 F. 2d, 209 . 20 ! 

Parkhurst v. Industrial Accident Commission, (1942) 

20 Cal. App. 2d 826,129 P. 2d 113. 47 

Perna v. Rapid By. Co., (C: C. A. 6th, 1918) 250 F. 728 45 ! 

Beed v. Zeillers, 273 HL App. 18 .... 46 I 

Bobins v. Pitcairn, (C. C. A. 7th, 1942) 124 F. 2d 724... 45 i 
Boss v. Pan American Airways, (1947) 190 Misc. 974, 

77 N. Y. S. 2d 257, aff’d without opinion (1948) 274 

App. Div. 767 .... 37 

Bowe v. Gatke Corp., 126 F. 2d 61. 43 i 


I 

























IV 


Index Continued. 


Page 


Shumacher v. St Louis & S. F. By. Co. (Western Dis¬ 
trict W. D. Ark. 1889). 45 

Smith v. Central By. Co., 165 Ala. 407, 51 S. 792. 43 

Storch v. North Western National Casualty Co., 115 F. 

2d 889 . 46 

Streeter v. Humrich House, 357 I1L 234, 191 N. E. 684. 46 

Strough v. Central By. Co. of New Jersey, (1913) 209 

F. 23. 45 

Tennes v. Tennes, (1943) 320 Ill. App. 19, 50 N. E. 2d 

132. 46 

Town of Biver Junction v. Maryland Casualty Co., 110 

F. 2d 278 . 18 

Turner v. Buchanan, (C. C. A. 6th, 1938) 94 F. 2d 723.. 40 

Van Fleet v. Heyler, (1942) 125 P. 2d 592 . 39 

Vega Air Craft Co. v. Industrial Accident Commission, 

27 CaL 2d 529,165 P. 2d 665 . 48 

Walker v. Bacon, (1933) 132 Cal. App. 625, 23 P. 2d 

520.39,40,41 

Watkins v. District of Columbia, 60 Atl. 2d 227 . 42 

Wick v. Gunn, 66 Okla. 316,169 P. 1087 . 43 


Williams v. Kolb, 79 U. S. App. D. C. 253,145 F. 2d 344 20 
Wyman v. Pan American Airways, (1943) 181 Misc. 

963, 43 N. Y. S. 2d 420, affirmed without opinion 
(1944) 267 App. Div. 947, 48 N. Y. S. 2d 459, af¬ 
firmed bv New York Court of Appeals without 
opinion (1944) 293 N. Y. 878, 59 N. E. 2d 785, cer¬ 


tiorari denied 324 U. S. 882 . 24, 29,30, 35 

STATUTES. 

D. C. Code (1940). 2 

Sections 11-301. 2 

11-306. 2 

17-101. 2 

Warsaw Convention. 2 

Articles 1.. 3 

17 .3,28 

18 . 3 

20 .3,13,15,16, 22, 23 

22. 3 

24 .3,30 

25 .3,16,17,32,33,34 


























Index Continued. 



MISCELLANEOUS. Page ; 

Civil Aeronautics Regulation 61.7401 .9,25 j 

New Federal Procedure and the Courts — 

Alexander Holtzoff. 19 


Federal Rules of Civil Procedure: 


Rule 15-B. 49 

33.14,49 

50. 13 

56. 14 


I 


Second International Conference on Private Air Law. .4, 33 ! 









IN THE 


United States Court of Appeals 

District of Columbia Circuit 


No. 9921 | 

i 

j 

American Airlin es, Inc., a corporation, Appellant, 

I 

v. 

j 

Violet Ulen, Appellee. 


No. 9922 

| 

American Airlines, Inc., a corporation, Appellant , 

y. 

I 

Francis Graeme IJlen, Appellee. 


Appeals from the United States District Court for the | 

District of Columbia. 


BRIEF FOR APPELLEES. 


JURISDICTIONAL STATEMENT. 

Appellant, American Airlines, Inc., appeals from final 
judgments of the United States District Court for th4 
District of Columbia upon two verdicts of a jury—one 
for $25,000 in favor of appellee, Violet Ulen, for personal 
injuries and property damage sustained by her when de¬ 
fendant’s airplane, in which she was riding as a passen- 
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ger, crashed against Glade Mountain near Rural Retreat, 
Virginia, on February 23, 1945, and the other verdict for 
$2,500 in favor of appellee, Francis Graeme Ulen, hus¬ 
band of Violet men, for medical and other expenses re¬ 
sulting from his wife’s injuries and for loss of her services. 

The two cases were tried together in the District Court 
and have been consolidated for hearing in this Court. 

The District Court had general jurisdiction under Sec¬ 
tions 11-301 and 11-306, D. C. Code (1940), and a review 
by this Court is authorized by Section 17-101, D. C. Code 
(1940). 

STATEMENT OF POINTS. 

Appellees contend that the District Court did not err: 

L In granting summary judgments for plaintiffs as to 
defendant’s liability upon the pleadings and upon de¬ 
fendant’s answers to interrogatories; 

2. In overruling defendant’s motions for directed ver¬ 
dicts in favor of defendant in both cases; 

3. In holding that Francis Graeme men had a right of 
action independently of and not subject to the limitation 
in the Warsaw Convention (49 Stat. 3000); 

4. In refusing to restrict the total recovery in the two 
cases to the limit ($8,291.87 for personal injury) pre¬ 
scribed by the Warsaw Convention, despite appellant’s 
contention that there was no allegation or proof of any 
“wilful misconduct” on the part of the defendant. 

5. In its definition, in the oral charge to the jury, of 
the term “wilful misconduct,” an English translation of 
the word “dol” appearing in the official French text of 
the Warsaw Convention, and in denying defendant’s pray¬ 
ers defining “wilful misconduct.” 

Warsaw Convention. 

The Convention relating to International Air Transpor¬ 
tation concluded at Warsaw on October 12, 1929, to which 


3 


the United States adheres, as shown by the Proclamation 
of the President on October 29, 1934, contains the follow¬ 
ing provisions in the English translation of the official 
French text (49 Stat. 3000-3026): 

“Article 1 —(1) This convention shall apply to all 
international transportation of persons, baggage, or 
goods performed by aircraft for hire. • • • * 


“Article 17 —The carrier shall be liable for damage 
sustained in the event of the death or wounding of a 
passenger or any other bodily injury suffered by a 
passenger, if the accident which caused the damage 
so sustained took place on board the aircraft or in the 
course of any of the operations of embarking or dis¬ 
embarking. 

“Article 18 —(1) The carrier shall be liable for dam¬ 
age sustained in the event of the destruction or loss 
of, or of damage to, any checked baggage or any 
goods, if the occurrence which caused the damage so 
sustained took place during the transportation by air. 

“Article 20 —(1) The carrier shall not be liable if 
he proves that he and his agents have taken all neces¬ 
sary measures to avoid the damage or that it was im¬ 
possible for him or them to take such measures. 

“(2) In the transportation of goods and baggage 
the carrier shall not be liable if he proves that the 
damage was occasioned by an error in piloting, in the 
handling of the aircraft, or in navigation and that, in 
all other respects, he and his agents have taken all 
necessary measures to avoid the damage. 


“Article 22 —(1) In the transportation of passengers 
the liability of the carrier for each passenger shall be 
limited to the sum of 125,000 francs. * * * (It is 
agreed that the equivalent of 125,000 francs is $8,291.87 
in United States currency and that under Article 22 
(2) and (3) the limits are $331.66 for checked baggage 
and $331.67 for other personal property.) 
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“Article 24 —(1) In the cases covered by articles 18 
and 19 any action for damages, however founded, can 
only be brought subject to the conditions and limits 
set out in this convention. 

“(2) In the cases covered by article 17 the provi¬ 
sions of the preceding paragraph shall also apply, 
without prejudice to the questions as to who are the 
persons who have the right to bring suit and what are 
their respective rights. 

“Article 25 —(1) The carrier shall not be entitled 
to avail himself of the provisions of this convention 
which exclude or limit his liability, if the damage is 
caused by his wilful misconduct or by such default on 
his part as, in accordance with the law of the court to 
which the case is submitted, is considered to be equiva¬ 
lent to wilful misconduct. 

“(2) Similarly the carrier shall not be entitled to 
avail himself of the said provisions, if the damage is 
caused under the same circumstances by any agent of 
the carrier acting within the scope of his employment.” 

The correct definition of the term “wilful misconduct” 
was given by the Trial Judge in his instructions to the 
jury. Appellant has referred to a translation of pages 40 
to 45 of the official minutes of the Second International 
Conference on Private Air Law, which met at Warsaw on 
October 4 to 12, 1929. Appellees now submit and contend 
that a reference to the said translation clearly indicates 
that the English-speaking delegates at the said Warsaw 
conference let it be understood that the term “wilful mis¬ 
conduct” means precisely what the Trial Judge defined 
it to mean in these cases. (See supplement to appellant’s 
brief, pages 3, 10 and 11.) 


•Note: Hereinafter numbers in parentheses refer to pages of Joint Appen¬ 
dix, except when preceded by “R” which refers to pages of imprinted Record. 
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STATEMENT OF CASE. 

Complaints. 

Appellee Violet Ulen filed a complaint in Civil Action 
No. 32459 alleging that on February 23, 1945, she was a 
passenger for hire on an airplane owned and operated by j 
(defendant) appellant, traveling from Washington, D. C., 
to Mexico City, Mexico, and further alleging that the (de- j 
fendant) appellant, through its pilots and other officers 
and agents, negligently and carelessly planned and ap- j 
proved the flight plan (for said trip) under existing weath- j 
er conditions and the terrain and route to be flown, and ! 
negligently and carelessly mapped and planned said flight 
under said existing weather conditions and terrain and j 
route to be flown, and negligently and unsMllfully operated 
said airplane on said flight so that it was caused to crash j 
into Glade Mountain, near the town of Rural Retreat, in j 
the State of Virginia, and as a result of which appellee j 
(plaintiff) suffered personal injuries, property loss and 
damage (2-4). 

In Civil Action No. 32461, Francis Graeme Ulen, hus¬ 
band of Violet Ulen, repeating the allegations as to de¬ 
fendant’s negligence, claimed that by reason of his wife’s 
injuries, he sustained loss and financial damage (56-57). j 

Answers. 

Defendant filed answers to both of the aforesaid com¬ 
plaints but did not plead as part of its defense the provi¬ 
sions of the Warsaw Convention, nor invoke the provisions j 
of said convention as to the limitation of liability. De¬ 
fendant admitted that Violet Ulen was a passenger on | 
its airplane, as plaintiffs allege, but denied that defendant 
was negligent and denied that any injuries sustained by 
Violet Ulen were caused by defendant’s negligence (4, 58). 

j 

Interrogatories. 

Thereupon plaintiffs served 55 interrogatories on de¬ 
fendant, which defendant answered (4-43). 
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Plaintiffs’ Motions, for Summary Judgments. 

Plaintiffs then filed motions for summary judgments in 
favor of plaintiffs and to impanel a jury to determine the 
damages (44). 

Motions to Amend Defendant’s Answers and Opposition to 
Plaintiffs’ Motions for Summary Judgment. 

Defendant filed an opposition to plaintiffs’ motions for 
summary judgments and at the same time filed motions 
for leave to amend defendant’s answers by adding allega¬ 
tions to the effect that defendant was not responsible to 
plaintiffs because the airplane crash, which was the subject 
of plaintiffs’ actions, was an unavoidable accident caused 
by weather conditions and that the accident occurred as 
the result of an act of God; and the crash resulted from a 
peril of aircraft assumed by plaintiffs (44). 

Defendant also asked leave to amend its answers so as 
to plead as a defense the provisions of the Warsaw Con¬ 
vention [thereby invoking for the first time the provisions 
of the said Warsaw Convention, which in the absence of 
wilful misconduct limit defendant’s liability to its pas¬ 
senger] (44). 

Opinion by Judge Morris. 

Judge Morris rendered an opinion indicating his inten¬ 
tion to grant the motions for summary judgments and to 
grant leave to defendant to amend its answers (45-53). 

The true chronology of these proceedings is not gained 
from merely scanning the record. Plaintiffs’ motions for 
summary judgments were filed and came on before the 
Court for oral argument before defendant filed written 
motions for leave to amend its answers. During the course 
of oral argument on the motions for summary judgments, 
after the Court had indicated its intention to grant said 
motions, defendant’s counsel orally expressed the desire 
for leave to amend defendant’s answers invoking the de¬ 
fenses of unavoidable accident, act of God, assumed peril 
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and the Warsaw Convention. Whereupon the Court 
(Judge Morris) made clear its intention to grant the mo- ! 
tions for summary judgments unless defendant did more 
than merely designate defenses in conventional terms, and 
assured defendant’s counsel that in preparing the Court’s j 
memorandum of decision on said motions for summary j 
judgments, the Court would save for defendant the right j 
to file additional defenses by way of amended answers. 
Therefore, we find in the opinion of Judge Morris the fol¬ 
lowing language: 

“The filing of such answer as is described in his j 
(defendant’s) motion would not without more suffice 
to defeat the motion for summary judgment. General j 
allegations are no more effective against such motion | 
than general denials. ” * • * 

“Leave will therefore be granted to file an amended 
answer setting forth such defenses as have been indi¬ 
cated, but the granting of this leave is not intended to 
indicate that the mere designation by conventional 
terms of the nature of the defenses would constitute 
a sufficient amended answer” (sufficient to overcome 
the confessions of negligence in the defendant’s an¬ 
swers to the 55 interrogatories). “The requirement 
here is that the defendant show by appropriate plead¬ 
ings and depositions and admissions on file, together 
with affidavits, if any, that there is a genuine issue 
as to any material fact except as to the amount of 
damages.” • • • 

“Decision on the present motion for summary judg¬ 
ment is continued for further hearing after the filing 
of the amended answer and offer of proof submitted 
by defendant in opposition to the motion. 

“Leave will be granted to plaintiff to amend such 
motion, if desired, upon usual notice to defendant” 
(51-52). | 

j 

Amendments to Defendant’s Answers. 

Defendant thereafter filed an amendment to its original 
answers in which it reiterated its former answers and 
added only one new defense by invoking the provisions of j 
the Warsaw Convention. j 


I 
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Order Granting Motions for Summary Judgments. 

Judge Morris then entered judgments in favor of plain¬ 
tiffs and ordered the cases assigned for inquisition by a 
jury as to the amount of damages. After hearing further 
oral argument by counsel for plaintiffs and defendant, 
during which argument plaintiffs’ counsel insisted that the 
conduct of defendant’s officers, agents and employees 
amount to wilful misconduct, as a result of such argu¬ 
ments as were heard, the Court’s order provided: 

11 That the matters set forth in defendant’s second 
defense wherein defendant asserts that the amount of 
damages recoverable by plaintiff is limited by the 
Warsaw Convention (49 Stats. 3000 to 3025), are here¬ 
by reserved for disposition by the Court at the time 
of said jury inquisition” (54). 

Trial. 

After pretrial (55), the two cases were tried before 
Judge Bailey and a jury, April 13th to April 20th, 1948 
(58-185). 

Plaintiffs’ Evidence 

VIOLET ULEN testified that she was a passenger on 
defendant’s airplane traveling from Washington, D. C. to 
M’exico City about midnight February 22-23, 1945 (60). 
She said she had slept but awakened a few minutes before 
the plane crashed (60). 

She described the motion of the plane between the time 
she awakened and the time of the crash as slightly bumpy 
(71). She said that it wasn’t buffeting about (71). She 
said that, in trying to describe what she meant by bumpy, 
she used the expression jittery (75). 

She described her conduct and actions after the crash 
(62), and testified concerning her physical injuries and dis¬ 
abilities (61-70). She also testified as to her financial 
losses (59, 68, 69, 73). 

DR. FRANCIS GRAEME ULEN testified generally in 
support of Violet Ulen’s testimony (75-80). 
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j 

Plaintiffs offered and the Court received in evidence, j 
55 interrogatories and defendant’s answers thereto, to¬ 
gether with documentary exhibits filed therewith as part j 
of the answers. These were the same interrogatories, an¬ 
swers and documentary evidence upon which the Court 
granted Summary Judgments in these cases on the question 
of defendant’s negligence. 

Plaintiff called as a witness, Alfred B. Bowman, defend- j 
ant’s flight superintendent. Alfred B. Bowman testified i 
that in February, 1945, he, in his official capacity, cleared j 
and dispatched flight 9, upon which Violet Ulen was a pas¬ 
senger (83). He identified documents such as Appellant’s 
Appendix A and Appendix C which were among the exhib¬ 
its filed with defendant’s answers to the aforesaid inter¬ 
rogatories. He identified Appendix C (27) as the flight j 
plan prepared by the plane pilot and approved by him- j 
self, Bowman, before the flight was cleared. He also ex¬ 
plained that the same document in part was the actual log 
of the pilot’s flight up to the time of the plane crash shortly j 
after 2:05 A. M. His further testimony, as is more fully 
covered in this Brief, Appellee’s argument point 2, ad¬ 
mitted that before the flight was cleared, he was familiar 
with the safety regulations, and specifically with C. A. R. 
61.7401, and other approved flight elevations for both con¬ 
tact flying and instrument flying over the airway to be 
flown. He identified the airway on the official airway map ! 
as Green Airway 5; admitted he was familiar with the j 
route and knew that Glade Mountain was within 5 miles 
of the center of the route; that he knew Glade Mountain 
was an elevation of 4000 feet or more. Further, that he 
knew the weather forecasts, and conferred with an expert 
about them and that the weather forecasts were correctly 
interpreted in the answers to plaintiffs’ interrogatory #47. 
Further, that the pilot planned a direct shortest route flight 
on a preestablished magnetic course corrected for this par- I 
ticular flight by several degrees of compass heading ad¬ 
justment, to overcome wind resistance. Further, that the 
pilot’s flight log showed that he was flying at an elevation ; 
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Order Granting Motions for Summary Judgments. 

Judge Morris then entered judgments in favor of plain¬ 
tiffs and ordered the cases assigned for inquisition by a 
jury as to the amount of damages. After hearing further 
oral argument by counsel for plaintiffs and defendant, 
during which argument plaintiffs’ counsel insisted that the 
conduct of defendant’s officers, agents and employees 
amount to wilful misconduct, as a result of such argu¬ 
ments as were heard, the Court’s order provided: 

“That the matters set forth in defendant’s second 
defense wherein defendant asserts that the amount of 
damages recoverable by plaintiff is limited by the 
Warsaw Convention (49 Stats. 3000 to 3025), are here¬ 
by reserved for disposition by the Court at the time 
of said jury inquisition” (54). 

Trial. 

After pretrial (55), the two cases were tried before 
Judge Bailey and a jury, April 13th to April 20th, 1948 
(58-185). 

Plaintiffs’ Evidence 

VIOLET ULEN testified that she was a passenger on 
defendant’s airplane traveling from Washington, D. C. to 
Mexico City about midnight February 22-23, 1945 (60). 
She said she had slept but awakened a few minutes before 
the plane crashed (60). 

She described the motion of the plane between the time 
she awakened and the time of the crash as slightly bumpy 
(71). She said that it wasn’t buffeting about (71). She 
said that, in trying to describe what she meant by bumpy, 
she used the expression jittery (75). 

She described her conduct and actions after the crash 
(62), and testified concerning her physical injuries and dis¬ 
abilities (61-70). She also testified as to her financial 
losses (59, 68, 69, 73). 

DR. FRANCIS GRAEME ULEN testified generally in 
support of Violet Ulen’s testimony (75-80). 
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Plaintiffs offered and the Court received in evidence, 
55 interrogatories and defendant’s answers thereto, to¬ 
gether with documentary exhibits filed therewith as part 
of the answers. These were the same interrogatories, an¬ 
swers and documentary evidence upon which the Court 
granted Summary Judgments in these cases on the question 
of defendant’s negligence. 

Plaintiff called as a witness, Alfred B. Bowman, defend¬ 
ant’s flight superintendent. Alfred B. Bowman testified 
that in February, 1945, he, in his official capacity, cleared 
and dispatched flight 9, upon which Violet Ulen was a pas¬ 
senger (83). He identified documents such as Appellant’s 
Appendix A and Appendix C which were among the exhib¬ 
its filed with defendant’s answers to the aforesaid inter¬ 
rogatories. He identified Appendix C (27) as the flight 
plan prepared by the plane pilot and approved by him¬ 
self, Bowman, before the flight was cleared. He also ex¬ 
plained that the same document in part was the actual log 
of the pilot’s flight up to the time of the plane crash shortly 
after 2:05 A. M. His further testimony, as is more fully 
covered in this Brief, Appellee’s argument point 2, ad¬ 
mitted that before the flight was cleared, he was familiar 
with the safety regulations, and specifically with C. A. R. 
61.7401, and other approved flight elevations for both con¬ 
tact flying and instrument flying over the airway to be 
flown. He identified the airway on the official airway map 
as Green Airway 5; admitted he was familiar with the 
route and knew that Glade Mountain was within 5 miles 
of the center of the route; that he knew Glade Mountain 
w’as an elevation of 4000 feet or more. Further, that he 
knew the weather forecasts, and conferred with an expert 
about them and that the weather forecasts were correctly 
interpreted in the answers to plaintiffs ’ interrogatory #47. 
Further, that the pilot planned a direct shortest route flight 
on a preestablished magnetic course corrected for this par¬ 
ticular flight by several degrees of compass heading ad¬ 
justment, to overcome wind resistance. Further, that the 
pilot’s flight log showed that he was flying at an elevation 
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of only 4000 feet beginning the leg of the flight from Pulaski 
to Tri-City. That nothing on the pilot’s log or in the record 
of radio contacts indicated that the pilot at any time flew 
at any higher elevation than 4000 feet, or sought permis¬ 
sion so to do. (It was established that the crash oc¬ 
curred at 3910 feet elevation.) 

The flight plan and the flight log were exhibited and ex¬ 
plained to the jury, and followed by them in connection 
with the testimony of the witnesses. The official air map 
showing the airway and the location of Glade Mountain was 
exhibited to the jury and observed by them in connection 
with the testimony of the witnesses. 

It was clear from an explanation of Appendix A, that 
compass heading adjustments made by the pilot to main¬ 
tain his magnetic course were moderate. 

Defendant’s Motions for Directed Verdicts at End of 

Plaintiffs’ Case 

At the close of plaintiffs’ evidence, defendant moved the 
Court to direct verdicts for the defendant, or, in the al¬ 
ternative, for the plaintiffs for an amount not exceeding 
the limit prescribed by the Warsaw Convention, but the 
Court overruled both Motions (111-114). 

Defendant’s Evidence 

Defendant introduced in evidence Plaintiff’s transporta¬ 
tion ticket to show that plaintiff was a passenger on inter¬ 
national flight and that the ticket issued complied with 
the terms of the Convention. 

. The limits of recovery under the terms of the Convention 
were agreed upon as to sums in American dollars. 

Defendant offered in testimony the personal history of 
pilot James E. Stroud who was presumably operating the 
plane at the time of the crash for the purpose of showing 
that he was a pilot with 10,000 hours of flying experience. 

Defendant was permitted to show over plaintiff’s ob¬ 
jection, that the said pilot Stroud had planned and flown 
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this particular flight and specifically the leg of the flight 
between Pulaski and Tri-City at 4000 feet at night on 
several previous occasions and that other pilots did liker 
wise. 

Capt. Walter W. Braznell called as defendant’s witness 
was interrogated to a point where the question of- the au¬ 
thority of the Government Agency for air traffic control 
was questioned. Defendant stipulated (126) “that all 
that air traffic control does is to separate traffic. It has no 
other power at all.” He testified that the primary purr 
pose of a flight plan is to determine fuel requirements* 
But he also admitted that the flight plan lays out the course 
intended to be flown, estimates the mileage, shows the ap¬ 
proved magnetic course, indicates estimated compass head¬ 
ing based on the wind forecasts in order to maintain thb 
correct course magnetic heading and it shows the altitude 
intended to be flown by the pilot. And that the gasoline 
and fuel requirements were calculated on the calculated 
mileage and the average winds expected after the pilot 
planned his flight for the shortest distance between Pulaski 
and Tri-City (139, 140, 141). j 

The witness testified as follows: 

| 

Q. “From an examination of the map, can you state 
whether a flight can be made contact flight rules from 
Pulaski to Tri-City at a 4,000 foot elevation over the 
ground, over airway #5 without coming within fivq 
miles of Glade Mountain? 

Mr. Welch: I object to that. 

The Court: I overrule that objection. 

A. My answer was yes, it can be made.” (127) 

Dependent on the above testimony which we respectfully 
submit was unimportant and immaterial, the Court then 
permitted the witness to show how the pilot might zig-zag 
the course in the following language: 

“There are two high points in the vicinity of Marion. 
One which is a high point is 4080, on this part of the 
map (Glade Mountain) and the other 3810 and they 

| 

I 
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are approximately eleven miles apart.” (The map in¬ 
dicated as will be seen from an examination, that Glade 
Mountain is on the left of the airway. The other 
mountain is on the right of the airway and slightly 
south. The demonstration was that a pilot could 
circle around Glade Mountain swinging from the left 
to the right side of the airway and back again so as 
to circle around the other mountain.) 

The witness continued: 

“By flying a course to the right side of the airway, 
maintain five miles separation and 4080 feet, you can 
pass between those two points and maintain a 1000 
feet above terrain with your five mile horizontal clear¬ 
ance that you have there. That is the only place on 
the airway between those two points where * * *.” (128) 

And further testified, “you pass to the right of 4080 knob, 
and to the left is the 3810 knob, and maintain a 1000 feet 
clearance five miles from either one of those knobs.” (128) 

It is perfectly obvious from the above testimony that in 
spite of the nature of the questions, the witness was simply 
testifying that a pilot could comply with the regulations 
requiring flight “at an altitude 1000 feet above the highest 
obstacle and remain five miles away from said obstacle.” 

The witness testified further, on cross-examination, that 
on instruments an experienced pilot flying at 5000 feet ele¬ 
vation would be safe and could fly at 5000 feet without 
hitting anything. Also that if the pilot is flying contact 
flight rules he must observe obstacles to hold his course and 
to miss them with the proper margin, and that flying con¬ 
tact at night at 4000 feet, the pilot would be expected to 
see all these things (obstacles) and turn from one side to 
the other to avoid them. The witness said “That is the 
presently accepted procedure on ordinary airlines.” The 
cross-examination continued: 

Q. I didn’t ask you that. I said: Is that what you 
want us to understand of flying at night, contact flight, 
the pilot is supposed to see all tbe obstacles and move 
one way or the other to avoid them? 

A. That is set procedure. (135) 
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There is no quarrel on the part of plaintiffs with the 
above questions and answers. The point is that in contact 
flying the pilot must depend upon being able to see ob¬ 
stacles and that is the very reason why as a safety measure, 
the Government requires that night flights be at least 1000 
feet above the highest obstacle within five miles to the right 
or left of the route to be flown. 

Defendant’s Motions for Directed Verdicts at Close of 

All Evidence 

i 

At the close of all of the evidence, defendant moved the 
Court (1) to set aside the judgments entered by Judge 
Morris and to direct verdicts for the defendant in both 
cases on the ground that no negligence had been proved and 
(referring to Article 20 of the Warsaw Convention) de¬ 
fendant had taken all necessary measures to avoid damage, 
or it was impossible to do so; (2) to direct a verdict for 
defendant in Dr. Ulen’s case; and (3) to restrict the total 
recovery in both cases to the limit prescribed by the War¬ 
saw Convention; but all of these motions were overruled 
(170-177). | 

Defendant then submitted four prayers (178-179), all 
of which were denied (177). 

After the Court’s charge to the jury (180-185), counsel 
for defendant renewed all of his objections to the Court’s 
rulings (185). 

Verdicts and Judgments. 

After argument by counsel to the jury, the jury returned 
a verdict in favor of Violet Ulen for $25,000 and a verdict 
in favor of Francis Graeme Ulen for $2,500, upon which 
verdicts judgments were entered (186, 190-191). I 

i 

j 

Motions Under Rule 50, F. R. C. P. 

Thereafter, pursuant to Rule 50, F. R. C. P., counsel 
for defendant renewed the motions made previously, upon 
the grounds that the Court erred: (1) in granting summary 
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judgments for the plaintiffs upon the complaints, answers 
and defendant’s answers to interrogatories; (2) in over¬ 
ruling the motion for directed verdicts in favor of the 
defendant in both cases; (3) in denying defendant’s prayers 
to limit the total recovery in both cases to $8,955.20 under 
the Warsaw Convention; (4) in defining the term “wilful 
misconduct” in the Court’s oral instructions to the jury 
and in refusing to grant defendant’s prayers defining “wil¬ 
ful misconduct”; and (5) in refusing to instruct the jury 
that Dr. Ulen had no right to recover under the Warsaw 
Convention, or otherwise (187-188, 191-193). 

These motions were also overruled by the Court (189, 
193). 

Notices of Appeal 

Defendant filed timely notices of appeal, with super¬ 
sedeas bonds, and the record was duly filed in this Court 
(189-195). 

SUMMARY OF ARGUMENT. 

1. The District Court did not err in granting summary 
judgments against defendant on the question of liability 
under Federal Rule 56. It is admitted that if nothing 
more be considered than plaintiffs’ allegations in the origi¬ 
nal complaint and defendant’s original answers, a genuine 
issue of material facts is created. However, plaintiffs’ 
interrogatories were filed under the provisions of Federal 
Rule 33 after defendant’s original answers were filed. De¬ 
fendant answered the interrogatories. The answers to the 
interrogatories disclosed clearly and unequivocally the neg¬ 
ligence of the officers, agents and employees of the de¬ 
fendant. Defendant was placed at a great disadvantage 
by the summary judgments in no sense whatever except 
that a defendant is always disadvantaged by an adverse 
judgment. Judge Morris’ opinion was supported by fact, 
law and the rules of procedure. Judge Morris’ opinion 
rendered in connection with granting the motions for sum¬ 
mary judgments was not erroneous, nor was any proof or 
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evidence produced by defendant at the subsequent trial 
before Judge Bailey and a jury to overcome or defeat 
the conclusions stated in Judge Morris’ opinion. 

2. Plaintiffs’ evidence amply proves that defendant was 
much more than negligent and that defendant’s officers, 
agents and employees, deliberately and knowingly and wil¬ 
fully, in disregard of government safety regulations per- 
tabling to passenger airplane flights, planned and executed i 
the flight in question in direct violation of the provisions 
of such regulations governing weather conditions, flight 
elevation and airway safety distances from mountains 
and other airway obstacles. The evidence further proved ; 
that the airplane crash in question could not and would 
not have occurred if defendant’s officers, agents and em¬ 
ployees had complied with said regulations. Defendant of- I 
fered no competent evidence to the contrary, and at best | 
sought to justify its conduct by showing that on previous j 
occasions it had likewise violated the government’s safety- 
regulations in like manner, over the same route, in similar 
flights. Defendant offered no competent evidence to prove j 
that within the meaning of Article 20 of the Warsaw Con¬ 
vention it had taken all necessary measures to avoid dam- j 
age to plaintiff, nor did defendant offer any evidence to j 
prove that it was impossible for its agents and employees 
to take such measures to avoid damage to plaintiff. 

3. It is conceded that insofar as it is operative and in j 
such instances as it may be properly applied, the Warsaw 
Convention is the supreme law of the land and supersedes j 
the common law. The Warsaw Convention creates no new ! 
substantive rights and destroys no common law rights. At 
most, it limits liability for the violation of the rights of j 
passengers. Under certain circumstances, the right of a! 
husband to sue for damages for loss of consortium be-! 
cause of injuries inflicted upon a wife by the operators of! 
a passenger airplane is a common law right, not affected 
in any manner by the provisions of the Warsaw Conven¬ 
tion. The Court did not err in holding: 


J 

i 
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“I will hold the husband’s case is a separate case, 
without limitation, and dispose of the question after 
verdict as to whether the two verdicts must be scaled 
down within the limitation of the statute” (177). 

The Court’s instruction to the jury on this point was 
correct (184). By the provisions of the Warsaw Conven¬ 
tion, concededly applicable on the question of limitation 
of liability, in the case of plaintiff, Mrs. Violet Ulen, her 
right to recover damages would be limited unless the jury 
found the defendant guilty of wilful misconduct. The 
Court so instructed the jury. The Warsaw Convention 
neither creates nor destroys substantive rights. There¬ 
fore, having reserved defendant’s rights as to the amounts 
of the verdicts, it was perfectly consistent for the Trial 
Judge, in the case of Francis Graeme Ulen, to instruct the 
jury to 

“return a verdict in his favor for such sum of money 
as would fairly and reasonably compensate him for 
the damage resulting to him by reason of the injuries 
to his wife, for the loss of the services and compan¬ 
ionship of his wife, and such financial loss as he might 
have sustained, or may hereafter sustain by reason 
of the injuries to his wife” (184). 

4. The Court properly refused to instruct the jury for 
a directed verdict in favor of defendant on the issue of 
“wilful misconduct.” The Court properly refused to in¬ 
struct the jury that the total recovery in the two cases 
should not exceed $8,291.87 for personal injury, $331.66 
for checked baggage, and $331.67 for loss and damage to 
other property under Articles 22 and 25 of the Warsaw 
Convention. Defendant produced no evidence to support 
its contention that plaintiff was not entitled to any recov¬ 
ery for loss or damage to property under Article 20 of 
the Warsaw Convention. Plaintiff Violet Ulen was en¬ 
titled to recover damages in excess of $8,291.87 if the jury 
found defendant guilty of “wilful misconduct.” The pro¬ 
visions of the Warsaw Convention, Article 25, are per- 


fectly clear on this point and the Court correctly and 
rightfully submitted the question to the jury under careful, 
correct and adequate instruction, including the Court’s defi¬ 
nition of “wilful misconduct.” Whether defendant was 
guilty of “wilful misconduct,” plaintiff’s husband, Francis 
Ulen, was entitled to recover damages for the loss of con¬ 
sortium. The limitations of the provisions of the Warsaw 
Convention as to plaintiff, Violet Ulen, a passenger, do 
not apply to nor control the husband’s separate right of 
action and right of recovery. 

5. The Court did not err in denying defendant’s prayers 
defining “wilful misconduct.” It is immaterial how the 
French interpret their own word “dol” which appears in 
the official French text of the Warsaw Convention. The 
English translation of the word “dol” is admittedly “wil¬ 
ful misconduct.” The Warsaw Convention provides (Ar^ 
tide 25) as translated into the English language— 

“If the damage is caused by his wilful misconduct 
or by such default on his part as, in accordance with 
the law of the court to which the case is submitted, ie 
considered to be equivalent to wilful misconduct.’? 

Therefore, the question for this Court to determine is 
not whether the Trial Court interpreted the word “dol’? 
as the French interpret “dol,” but whether the Court 
defined “wilful misconduct” correctly in accordance with 
the law of this jurisdiction. The Court did not give a defi+ 
nition as contended by defendant, appellant, of “gross 
negligence.” The Court did define “wilful misconduct” 
as it is understood and applied in civil cases in this juris^ 
diction, well supported by numerous authorities in other 
jurisdictions within the United States and elsewhere: 
Whether the original use of the word “dol” in the French 
language implied a fraud or deceit is immaterial. The 
official translation of the French word “dol” in the texi 
of the Warsaw Convention is “wilful misconduct.” Pro| 
visions of the convention leave the definition of “wilful 
misconduct” and the proper application of that term tp 
the court wherein the cause of action is filed and tried: 
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ARGUMENT. 

L Appellant’s Allegations that the Plaintiffs Were Not 
Entitled to Summary Judgment. 

Appellant argues that the denials, in its answers, of 
paragraph 4 of the complaint, raised a genuine issue of 
fact, and that therefore the entry of summary judgments 
for the plaintiffs was erroneous. As authority for this 
contention the case of Garrett Biblical Institute v. Ameri¬ 
can University, 82 U. S. App. D. C. 265, 163 F. 2d 265, is 
citecL 

It is conceded that upon such answer and denial as was 
filed by Garrett Biblical Institute in answer to the Ameri¬ 
can University complaint, without more, motion for sum¬ 
mary judgment should be denied. 

But a brief consideration of the Garrett case will indi¬ 
cate that it lends absolutely no support for appellant’s posi¬ 
tion here. 

If the interrogatories and the answers thereto had not 
been filed and considered in the present case—in other 
words, if there had been nothing more than plaintiffs’ 
allegations of negligence and defendant’s denials thereof, 
it would have been improper for the court to have entered 
summary judgments. But the defendant’s answers to the 
interrogatories established clearly and positively that it 
was guilty of negligence. And in such a case, there is 
nothing for the court to do except enter summary judg¬ 
ment. 

To support appellants position it would be necessary to 
hold that Judge Morris had no authority to consider de¬ 
fendant’s answers to the interrogatories in deciding the 
motion. Such a position is untenable. 

Appellant cites, however, as support for this argument, 
the case of Town of River Junction v. Maryland Casualty 
Co., 110 F. 2d 278. The interrogatories rejected as the 
basis for a summary judgment in the River Junction case 
were propounded to officers of two of the defendants with¬ 
out notice or opportunity of either of said defendants “to 
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cross the interrogatories asked the other.” The same 
court in a subsequent decision, Kohler, et al. v. Jacobs, et al. 
(C. C. A. 5th, 1943), 138 F 2d 440, stated that interroga^ 
tories and admissions could be considered on a motion for 
summary judgment under Rule 56. Further, in New Fe<L 
eral Procedure and the Courts, pp. 141-142, Judge Alex¬ 
ander Holtzoff, a distinguished authority on the Federal 
Rules, expressly includes “answers to interrogatories” as 
a method of determining whether or not there is a genuine 
issue as to any material fact upon a motion for summary 
judgment. 

Appellant then argues that while “depositions and ad+ 
missions on file ’’ may be considered in determining whether 
or not there is a genuine issue as to any material 
such material should not be used to decide the issue : 

Cited are the cases of 

FarraU v. D. C. Amateur Athletic Union, 80 U. S. 

App. D. C. 396, 153 F. 2d 647, and 

Dollar v. Land, 81 U. S. App. D. C. 28,154 F. 2d 307; 

i 

Appellees have no quarrel with these cases as setting 
forth a statement of the general rule. But in each of 
them it was evident that genuine issues of fact had beeii 
raised by the affidavits and the pleadings. Further, the 
Far rail case holds that: 

i 

“* * * On the other hand, of course, if the aver^ 
ment in the complaint is a mere conclusion or a vagu^ 
generality without specification, and the affidavit as^ 
serts facts which are undisputed, and it thus appears 
that there is in truth no genuine issue of fact, the court 
may act upon that premise.” j 

And this is precisely what Judge Morris did in the 
present cases. 

At the hearing on the motions, there was a most exten¬ 
sive discussion of the nature and import and inferences 
to be drawn from defendant’s answers to the interroga¬ 
tories and the exhibits filed therewith. Defendant’s coun- 
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sel stated to the Court, not once, but several times, that 
there was no additional known information which could be 
supplied in addition to the answers already filed. Judge 
Morris’ Memorandum opinion states: 

“The answers to the interrogatories clearly show 
that the flight was planned and executed at an altitude 
far below that which, in the circumstances, was re¬ 
quired by the safety regulations of the competent au¬ 
thority to prescribe them. Without any explanation 
or justification, and none has been given, there can be 
no doubt that such action constitutes negligence. With 
the acts shown by such answers and admissions before 
the Court, and without more, the only inference which 
reasonable minds could make would be that the negli¬ 
gence of the defendant was the proximate cause of the 
injuries complained of. With such fact and no more 
before the Court no other course could be taken at a 
trial before a jury than the direction of a verdict in 
favor of the plaintiffs. The decision of the Court 
now, as then, is not a decision on the issues of fact, 
but a decision that there is no genuine issue of fact 
to be tried by a jury” (50). 

Fletcher v. Krise, 73 App. D. C. 266, 120 F. 2d 809; 

Miller v. Miller, 74 App. D. C. 216, 122 F. 2d 209; 

Williams v. Kolb, 79 U. S. App. D. C. 253, 145 F. 

2d 344. 

Appellees submit that the action taken by Judge Morris 
was not erroneous. He considered the answers to the in¬ 
terrogatories, decided quite properly that there was no 
genuine issue of fact, and acted “upon that premise.” 

With respect to appellant’s contention in this section of 
its argument and brief that the Court was clearly in error 
in granting the motion for summary judgments and that 
under the Warsaw Convention the “only issues” are as 
appellant states them to be on page 21 of its brief, we sub¬ 
mit that appellant is clearly incorrect for the following 
reasons. 

The Court, in granting the motions for summary judg¬ 
ments, decided absolutely nothing more than 
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“* * * that there is no genuine issue of fact to be 
tried by a jury” (50). 

The Court was obviously referring to the single ques¬ 
tion of negligence. In other words the Court held, that 
on the basis of defendants answers to interrogatories pro^ 
pounded by plaintiffs, negligence, proximately causing the 
injuries of plaintiffs, was confessed and admitted. 

All of the issues under the Warsaw Convention were 
specifically and fully reserved for disposition by the trial 
court. The order granting plaintiffs’ motions for summary 
judgments and directing inquisition by jury provides that 
all such issues “are hereby reserved for disposition by the 
court at the time of said jury inquisition” (54). 

Appellant states that it is true that leave was given by 
Judge Morris to defendant to amend its answers, and adds 
that such leave was given with the admonition that it would 
be of no avail to defendant. A reference to Judge Morris * 
opinion will show what did occur. 

“The filing of such answer as is described in hite 
motion would not, without more, suffice to defeat the 
motion for summary judgment. General allegations 
are no more effective against such motion than gen¬ 
eral denials. What is here required on the part of 
the. defendant is such showing of proof, either in jus¬ 
tification of the action of the defendant and its agents 
shown by the answers to the interrogatories, or as 
would justify reasonable minds in making the infer¬ 
ence that the defendant’s negligence was not the proxi¬ 
mate cause of the injuries complained of. That this 
could be done under the defenses indicated in the mo¬ 
tion for leave to file an amended answer is a question 
which I think should not be passed upon in the cir¬ 
cumstances to which I have alluded. 

“Leave will, therefore, be granted to file an amended 
answer, setting forth such defenses as have been in¬ 
dicated, but the granting of this leave is not intended 
to indicate that the mere designation by conventional 
terms of the nature of the defenses would constitute 
a sufficient amended answer. The requirement heTe 
is that the defendant show, by appropriate pleading 




22 


and depositions and admissions on file, together with 
affidavits, if any, that there is a genuine issue as to 
any material fact, except as to the amount of damages. 
An order will be submitted by counsel fixing the time 
allowed for this purpose. 

“Decision on the present motion for summary judg¬ 
ment is continued for further hearing after the filing 
of the amended answer and offer of proof submitted 
by defendant in opposition to the motion” (51). 

So, in brief, what Judge Morris held, was that in view 
of the answers to interrogatories, defendant could not pre¬ 
vent the granting of the motions for summary judgments 
merely by denying negligence and liability in general terms, 
but that it would have to demonstrate positively that there 
actually was a genuine issue of fact. 

Appellant’s argument under this title that the evidence 
at the trial explained defendant’s answers to the interro¬ 
gatories and demonstrated the fact that there was no vio¬ 
lation of any safety regulation, or any proof whatsoever of 
wilful misconduct, and also clearly showed that the accident 
was due to causes over which defendant had no control, 
is treated elsewhere in this Brief. 

Appellant complains that the trial Judge did not submit 
to the jury the issue of negligence. It is difficult to under¬ 
stand the basis for Appellant’s complaint. After Sum¬ 
mary Judgments were granted there was nothing for the 
Trial Court to do under the circumstances and status of 
the case except to submit to the jury the question of whether 
the defendant was guilty of willful misconduct and the 
amount of compensation. 

Defendant was not deprived of the right to rely upon 
the defense, reserved to it under Article 20 (1) of the 
Convention. As a matter of fact, a review of the record 
will disclose that the Trial Justice repeatedly admitted 
evidence for defendant over plaintiff’s objection under 
cover of such statement as follows: 

“I am admitting evidence in this case which I would 
not ordinarily admit in a suit for personal injuries, 
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for the reason, as I stated in my opinion, that if yon 
seek damages greater than those fixed in the Conven- 
tion yon mnst show that there was a wanton, reckless, 
or intentional violation of principles for the safety of 
the passengers.” (122) 

i 

Article 20 of the Convention provides: j 

“The carrier shall not be liable if he proves that 
he and his agents have taken all necessary measures 
to avoid the damage or that it was impossible for him 
or them to take snch measnres.” j 

The Motions for Summary Judgments were granted be¬ 
cause defendant’s answers to the interrogatories not only 
showed that the defendants were clearly guilty of negliT 
gence in the flight and operation of the aircraft but also in 
the planning and approval of the flight plan in violation of 
C. A. R. safety regulations. ! 

Appellant at this late date contends that it was deprived 
of the right of any trial upon the issue, as to the causes of 
the accident. This contention is far from correct or in 
accordance with the record. A glance at the record will 
show that the defendant took several months time to an¬ 
swer plaintiff’s interrogatories and finally, before the Mo¬ 
tions for Summary Judgments were granted, the Court al¬ 
lowed defendant ample time to disclose in opposition to 
the Motions for Summary Judgments any facts or circum¬ 
stances which would create an issue of fact as to negli¬ 
gence. Defendants failed to suggest or offer by documen¬ 
tary evidence, affidavit or otherwise, any facts explaining, 
elaborating or qualifying the answers to the interroga¬ 
tories. The Summary Judgments were properly entered 
and, of course, the defendant did not have the right to 
reopen that issue at the trial on the questions of the limita¬ 
tions of the Convention and wilful misconduct. 

Appellant has failed to point out any single instance 
where the trial court precluded the defendant from offer¬ 
ing, or excluded the tender of, any evidence pertinent to 
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Defendant’s contention concerning Article 20 of the Con¬ 
vention. 

2. Appellant’s Contention that Verdicts Should Have Been 
Directed in Favor of Defendant. 

Appellant states that, “Plaintiffs did not rely upon the 
doctrine of res ipsa loquitur—” 

Appellant apparently has misconceived the very basis 
and foundation of the Warsaw Convention. The conven¬ 
tion raises a presumption of liability on the part of the 
defendant in cases such as the instant cases. See Wyman 
v. Pan American , infra. 

Plaintiff actually alleged in the complaints in these cases 
that the defendant negligently and carelessly planned and 
approved the flight plan, not only under existing weather 
conditions, but also in consideration of the terrain to be 
flown and the route to be flown, and further alleged that 
the defendant negligently and unskillfully operated said 
airplane on said flight. 

Appellant contends that plaintiffs wholly failed to prove 
the allegations of negligence. It seems that the most direct 
and complete answer to this charge is to refer again to 
the 55 interrogatories propounded to defendant and de¬ 
fendant’s answers thereto upon which the Trial Court 
found that the defendant confessed and acknowledged neg¬ 
ligence proximately causing plaintiffs’ injuries. We will 
briefly recall that the defandant’s answers to the interro¬ 
gatories disclosed, among other things, that when the flight 
plain was prepared by the pilot of the flight and approved 
by the assistant flight superintendent, the weather condi¬ 
tions over the route to be flown were unfavorable; the flight 
plan was prepared to fly the Pulaski-to-Tri-City leg of 
the flight at 4,000 feet elevation contact flight; that the 
flight was a night-time flight; that the known and approved 
elevation for instrument night-time flight over the Pulaski- 
to-Tri-City leg was 7,000; that the contact flight elevation 
as approved for that leg of the flight was at not less than 
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1,000 feet above the highest obstacle located within a hori¬ 
zontal distance of five miles from the center of the conrse 
to be flown, C. A. R. Regulation 61.7401; that said C. A. R. 
regulations were known to both the pilot and the assistant 
flight superintendent; that the approved airway map showed 
that the route to be flown was Green airway 5; that the' 
same map showed that in airway 5 stood Glade Mountain 
at an elevation of over 4,000 feet; that said Glade Mountaifl 
was within five miles of the center of airway 5; that the 
pilot was flying at 4,000 feet when he left Pulaski and had 
announced his intention by radio and in writing on his 
flight log to arrive at Tri-City at 4,000 feet elevation; that 
in that area the weather conditions were not good and the 
clouds lower than 4,000 feet; that the pilot never announced 
his intention nor requested permission to go on instrument 
flight at 7,000 feet elevation or higher; that the plane 
crashed into Glade Mountain at less than 4,000 feet eleva^ 
tion; that pilot’s radio communications from time to time 
with various contact flight points failed to disclose that he 
considered he was encountering any unusual weather tur¬ 
bulence, and nothing entered on the pilot’s flight log indb 
cated that he had encountered any unusual weather 
turbulence. 

Under all of the above circumstances, it was perfectly 
apparent on the hearing for the motions for summary judg¬ 
ments that the defendant’s agents and employees not only 
planned and approved this flight, knowingly in violation 
of the air safety regulations, considering the weather con¬ 
ditions and the terrain to be flown and the route or airway 
to be flown, but also that the pilot deliberately flew the 
Pulaski-to-Tri-City leg of the flight at an elevation lower 
than the obstacles which he knew were within five miles 
of the center of his course (4-20, 27, 33). 

All of this evidence in the way of documents and oral 
testimony was before the Trial Court and jury, together 
with some other circumstances which have been referred to 
in plaintiff’s statement of the evidence. 
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Among other things, it was testified before the jury by 
defendant’s assistant flight superintendent that (1) there 
was nothing in the record on the pilot’s log to show that at 
any time before the crash he had gone off contact flight and 
was flying on instruments (102); (2) that Glade Mountain 
was known to be in the airway course as shown on the 
approved map within five miles of the center of the course 
intended to be flown (103); (3) that a zigzag course would 
be required to comply strictly with the contact flight rules 
and that by zigzag, the witness meant that the pilot would 
be required to avoid clouds and other obstacles in his course 
by a certain margin (101, 102); (4) that he, the witness, 
Bowman, had in mind when he approved the flight plan that 
if the captain avoided striking mountains, he would have 
to make a “ backward-forward flight on the airway” and 
that he believed it was safe to fly the course that way, and 
if the pilot could see where he was going and what he was 
doing, dodging in and out of the mountains, he would get 
by safely (153). 

Without going into further detail at this point, it is plain 
to see that from the same questions and answers which 
convinced the court that summary judgments should be 
granted because of the negligence of defendant, the jury 
also found that the defendant was negligent and that such 
negligence under the circumstances was willful misconduct 
within the definition and instructions given by the Trial 
Judge. 

Appellant may argue that it does not believe the jury 
should have found negligence and willful misconduct, but 
it can hardly be said in seriousness that the plaintiffs wholly 
failed to prove their allegations. 

Appellant states under this portion of its argument that, 

“The accident was unavoidable, having been caused 
solely by a sudden squall or weather conditions which 
could not have been foreseen.” 

There was absolutely no competent evidence before the 
Court and jury to such effect. The record does show that 
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a weather expert named Peter Kraght testified that from i 
an examination of the weather reports, he believed that 
between 1: 30 o ’clock and 2: 30 o ’clock A. M. on the morning 
of the crash, which occurred at approximately 2:05 A. M., 
a squall of some sort passed through that area, that the 
cloud ceiling had lowered, the wind shifted and the tem¬ 
perature dropped about three degrees. Over objection the 
court permitted said witness to testify that as a result of j 
such conclusions, he felt competent to testify as to the 
effect of them on the flight of the airplane and that in his 
opinion, “the aircraft was carried both down and left of 
the airway,” the left being toward Glade Mountain. (161) 
From this meager testimony, which we respectfully con¬ 
tend to be inadmissible insofar as the opinion is concerned, 
appellant states that the crash was proved to be caused j 
solely by a sudden squall or weather conditions. * j 

When appellant’s counsel asked the said witness whether ! 
he could give an opinion as to what caused the aircraft to 
collide with the mountain, the court sustained an objection 
and, of course, the question went unanswered (161, 163). 

Counsel for appellant is verily trying to pass a camel 
through the eye of a needle. We respectfully submit that 
the court correctly and properly denied defendant’s motion I 
for directed verdicts and correctly denied defendant’s mo- j 
tions to enter judgments for the defendant notwithstanding ! 
the verdicts. 

i 

3. Appellant’s Contention that Francis Graeme Ulen Was 

Not Entitled to Recover. 

Appellant contends that appellee Francis Graeme Ulen 
had no right of action independently of the Warsaw 
Convention because the convention is the supreme law 
of the land and supersedes the common law. A neces¬ 
sary corollary to this contention is the contention that in j 
like manner appellee Violet Graeme Ulen had no right of j 
action independently of the Warsaw Convention. Accord-j 
ingly, appellant states at page 23 of its brief that, “Counsel j 


j 
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for plaintiffs relied on Article 17 of the Warsaw Conven¬ 
tion so far as the claim of Violet Ulen was concerned .. 
The error in appellant’s argument stems from a misunder¬ 
standing of both the nature and the effect of the conven¬ 
tion.. Appellant must concede that appellee Violet Ulen 
had a right of action at common law against appellant for 
damages resulting from injuries sustained by her in the 
crash of appellant’s airplane and that appellee Francis 
Graeme Ulen had a right of action at common law for 
damages sustained by him as the result of injuries to his 
wife and the loss of his wife’s services. If in substitution 
for these common law rights of action the Warsaw Con¬ 
vention created and granted a right of action against an air 
carrier for injuries to, or the death of, a passenger, neither 
of the appellees would have a right of action in the instant 
case independently of the Convention. If, on the other hand, 
the Warsaw Convention creates no new substantive rights 
but merely modifies previously existing rights by limiting 
the liability of a carrier to a prescribed amount in the 
absence of willful misconduct, appellees must have derived 
their respective rights of action from sources other than 
and independently of the Warsaw Convention. 

Let us examine the cases which have thus far arisen 
involving the Warsaw Convention, and in particular the 
Question whether the Convention provides a right of action 
for the death of or injury to a passenger. In Choy v. Pan 
American Airways, 1 Avi., 946, U. S. D. C. S. D. N. Y. (1941), 
an action was brought to recover damages for the death 
of a passenger who was riding in an airplane of the de¬ 
fendant carrier which disappeared without trace over the 
South Pacific Ocean. Five causes of action were pleaded; 
one each, under the Death on the High Seas Act, the Death 
Statute of the State of Nevada, the Death Act of the State 
of New York, the Laws and Statutes of the Philippine 
Islands and the Warsaw Convention. The defendant con¬ 
tended that the Death on the High Seas Act was the only 
law giving the plaintiff any right of action. In disposing 
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of those eanses of action based npon the remaining fopr 
statutes, the court stated, 

* _ I 

“Nor do we think the claim under the Warsaw Con¬ 
vention should be insisted upon. There is no enabling 
act vesting the ownership of the cause of action stated 
by the Warsaw Convention, nor even stating who may 
be thought to be injured by a death and, though the 
liability stated in Article 17 is part of the treaty which 
was adopted, we do not understand how it can be de¬ 
fined or enforced without statutory assistance, which it 
has not as yet received.’’ 

In Wyman v. Fan American Airways (1943), 181 MisC. 
963, 43 N. Y. S. 2d 420, affirmed without opinion (1944) 
267 App. Div. 947, 48, N. Y. S. 2d 459 and affirmed by New 
York Court of Appeals (1944) without opinion, 293 N. Y. 
878, 59 N. E. 2d 785 certiorari denied 324 U. S. 882, which 
arose out of the same accident as did the Choy case, supra, 
a verdict in the sum of $8,300 was directed for the plain¬ 
tiffs, as the defendant failed to rebut the presumption of 
liability raised against it by the Warsaw Convention. In 
discussing whether interest should be allowed on the judg¬ 
ment, the court stated, in part, 

‘‘The right to bring a death action is purely statu¬ 
tory. It did not exist at common law . . . and depends 
upon the existence of a statute creating a right of ac¬ 
tion at the place where the ‘force impinged’ causing in¬ 
juries and death ... No new substantive rights were 
created by the Warsaw Convention and all the rules 
there laid down are well within the framework of the 
existing legal rights and remedies (citing Choy v. Pan 
American Airways Company). 

“The right to any recovery in this action thus must 
depend on some statute. The New York Decedent 
Estate Law (130) can have no application as the injury 
and death did not occur within the territorial confines 
of the State . . . The only possible relevant statute, 
therefore, is the Federal ‘Death on the High Seas Act’ 
(Title 46, U. S. Code, Section 761), similar in effect 
to other statutes giving such right of action. ’ ’ 


I 

i 

i 
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The principle that where a plaintiff seeks damages for 
injury to or the death of a passenger in international air 
transportation as defined hv the Warsaw Convention, his 
right of action must be derived from a source other than 
the Warsaw Convention, has been accepted without excep¬ 
tion by American courts. Attention is called to the follow¬ 
ing Warsaw Convention cases in which a right of action for 
wrongful death was properly based upon a ‘ 4 right of action ’ ’ 
statute other than and independent of the Warsaw Conven¬ 
tion: Choy v. Pan American Airways, supra; Wyman v. 
Pan American Airways, supra; Indemnity Insurance Com¬ 
pany v. Pan American Airways, 57 F. Sup. 980 (U. S. D. C., 
S. D. N. Y. 1944); Garcia v. Pan American Airways (1945) 
269 App. Div. 287, 55 N. Y. S. 2d 317, affirmed (1946) 295 
N. Y. 852, 77 N. Y. S. 2d 256; Lee v. Pan American Airways, 
Supreme Court of New York, Westchester County, not yet 
reported. 

It must be sufficiently obvious to preclude any serious 
contention to the contrary, that if the Warsaw Convention 
neither creates nor bestows an action for wrongful death, 
it neither creates nor bestows any other right of action, 
whether for damages for injury to a passenger or for loss 
of consortium, as in the instant case, or otherwise. Thus 
the Trial Court was correct in holding that appellee Francis 
Graeme Ulen had a right of action independently of the 
Warsaw Convention. 

We have thus far considered the Warsaw Convention 
with respect to the question whether it created a right of 
action in appellee Francis Graeme Ulen. There remains 
to be determined whether the Trial Court correctly held 
that appellee Francis Graeme Ulen’s right of action is 
affected by those provisions of the convention which limit 
the liability of appellant to a designated sum in the absence 
of willful misconduct. 

Upon thorough consideration of Article 24 of the con¬ 
vention, in which it is provided that any case covered by 
Article 17, however founded, can only be brought subject to 
the limitations as set out in the convention without prej- 
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udice to the questions as to who are the persons who shall 
have the right to bring suit and what are their respective 
rights, it may be argued that in the absence of willful mis¬ 
conduct on the part of appellant, appellee Francis Graeme 
Ulen’s recovery would be, as in the case of his wife’s re¬ 
covery, limited to the equivalent of 125,000 French francs. 
However, the Trial Court stated that it would hold the hus¬ 
band’s case to be a separate case without limitation and dis¬ 
pose of the question after verdict as to whether the two ver¬ 
dicts must be scaled down within the limitation of the stat¬ 
ute. The jury, however, specifically found appellant guilty 
of willful misconduct and returned a verdict in favor of 
Violet Ulen in the sum of $25,000 and in favor of Francis 
Graeme Ulen in the sum of $2,500. Thus, there was no ne¬ 
cessity for the court’s consideration after verdict as to 
whether the two verdicts should be scaled down within the 
limitation of the convention. If the jury had not found ap¬ 
pellant guilty of willful misconduct, appellant would not 
have been prejudiced by the court’s holding Francis 
Graeme Ulen’s case to be a separate case without limita¬ 
tion, for, as stated above, the Trial Court specifically an¬ 
nounced it would consider after verdicts had been returned 
whether they should be scaled down to meet the limitation. 
Appellant’s contention is now entirely moot. It may be 
well, however, in the interest of future litigation for the 
Court at this time to pass upon this question. 

4 and 5 Jointly Considered. Limitation of Recovery and 
Meaning of Wilful Misconduct. 

A. Meaning of “wilful misconduct” with relation to 

French word * * doL ’ ’ 

Appellant contends in substance that the instruction of 
The Trial Court in these cases defining “wilful misconduct.” 
in the following language is erroneous: 

“ ‘Wilful misconduct’ means the intentional doing of 
an act, or failing to act, with a knowledge that it is 
likely to result in injury, or with reckless and wanton 
disregard of its consequences.” (180) 
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Appellant argues that the term “wilful misconduct,” 
which is the accepted English translation of the French 
word “dol,” should have been defined by the Trial Court 
as meaning “An intentional unlawful act involving evil 
intent, fraud or deception.” Appellant seeks to support 
the foregoing contentions by reference to the discussion 
of the French word “dol” by the English-speaking dele¬ 
gates who participated in the drafting of the Warsaw 
Convention. 

Appellees urge that appellant’s position is incorrect and 
is not supported by the discussions concerning its use in 
the provisions of the Warsaw Convention to which appel¬ 
lant has referred. 

Before further considering the point, let us indicate two 
established facts. 

1. The President of the United States proclaimed that 
the Warsaw Convention is in the French language. 

2. There is an accepted English translation which has 
been adopted, used and followed by both British and 
American courts in all cases which have arisen under the 
Warsaw Convention. 

The accepted English translation of Article 25 of the 
Warsaw Convention translates the French word “dol” into 
the English words * ‘ wilful misconduct. ’ ’ So translated into 
English, Article 25 of the Warsaw Convention reads as 
follows: 

“Article 25—(1) The carrier shall not be entitled 
to avail himself of the provisions of this convention 
which exclude or limit his liability, if the damage is 
caused by his wilful misconduct or by such default on 
his part as, in accordance with the law of the court 
to which the case is submitted, is considered to be 
equivalent to wilful misconduct” (49 Stat. 3020). 

Appellant’s contention in effect would require the Trial 
Court, and demands of this Court that the following lan¬ 
guage in said Article 25 be entirely disregarded: “or by 
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such default on his part as, in accordance with the law of 
the court to which the case is submitted, is considered tp 
be equivalent to wilful misconduct.” 

The English-speaking delegates who participated in fram¬ 
ing the Warsaw Convention definitely did not understand 
or intend that the word “dol,” translated into English 
“wilful misconduct,” would be defined and applied as 
appellant contends. 

Sir Alfred Dermis of Great Britain, participating in thp 
discussion, said (Page 3, Appellant’s Brief, Supplement)!: 


“We have in English the expression ‘wilful miscon¬ 
duct.’ I think that it covers all you want to say; it 
covers not only the acts accomplished deliberately, blit 
also acts of insouciance, without concern for the con¬ 
sequences. ’ ’ 


A reading of the entire discussion of the delegates at the 
Warsaw Conference as contained in the brief supplement 
filed by appellant will be convincing on this point. 

We are irresistably led to the conclusion that simply 
because the delegates at the conference foresaw just suet 
possible contentions as are here urged by the appellant, 
there was included in the language of Article 25 the pro¬ 
vision that the term 44 wilful misconduct ’ ’ shall be assessed 
and defined in accordance with the law of the court to 
which the case is submitted; and may not only be “wilffil 
misconduct ’ ’ but likewise may be considered to be the equiv¬ 
alent of “wilful misconduct” in any particular jurisdiction. 

Therefore, recognizing the fact that there is an estab¬ 
lished and accepted English translation of the French word 
4 4 dol ’ ’and, fairly reading all of the language of Article 25 
of the Warsaw Convention, it seems obvious that the courts 
of the United States need not concern themselves with what 
the French or any other signatory to the Warsaw Conven¬ 
tion may adopt as the interpretation of “dol.” Our courts 
need only define the meaning of the term “wilful miscon¬ 
duct” as used in the jurisdiction where the question arise?. 
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B. Cases Arising- Under the Warsaw Convention. 

In the section of appellant’s brief devoted to this sub¬ 
ject, appellant sets forth certain considerations with respect 
to public policy and the Warsaw Convention and several 
cases which have involved the provisions of the Warsaw 
Convention. The appellant sets forth the public policy with 
respect to the Warsaw Convention as being intended to be 
beneficial to passengers and shippers by affording a definite 
basis of recovery against the carriers and as tending to 
lessen litigation and other considerations. With this aspect 
of the public policy of the Warsaw- Convention, appellees 
have no quarrel. However, it is evident from the pro¬ 
visions of the convention itself that it w-as further deter¬ 
mined that the public policy required that where the carrier 
has been guilty of wilful misconduct, such provisions of 
the convention as exclude or limit his liability should be 
set aside and the carrier should be subjected to the fullest 
liability commensurate with such misconduct (Article 25). 

With respect to the cases which have already arisen in¬ 
volving the Warsaw Convention, counsel for appellant 
states that it has been unable to find that any of such cases 
permitted a recovery exceeding the limited amount. It is 
difficult to understand in what manner these cases support 
appellant’s theory of the proper definition of “wilful mis¬ 
conduct.” None of the cases heretofore tried and reported 
involving the Warsaw Convention discuss the question as 
to what is meant by the term “wilful misconduct.” In 
none of such cases was the court called upon to define the 
term “wilful misconduct.” 

In Grein v. Imperial Airways, Ltd., 1 K. B. 50 (1937), 
an action was brought to recover damages for the death 
of a passenger w-hen the airplane in which he was being 
transported collided with a radio tower in Belgium while 
the plane w-as flying in a fog. The basis of recovery was 
the alleged negligence of the defendant’s pilot. It w T as held 
that because the flight was international in character within 
the meaning of the Warsaw Convention, recovery was lim- 
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ited to the British equivalent of 125,000 French francs. No¬ 
where in either the majority or the minority opinions is 
there any discussion of the meaning of the term “ wilful 
misconduct,’’ for the obvious reason that wilful misconduct 
was not alleged, nor was there any attempt to prove it, 
and therefore the question was not before the court. 

The statement in appellant’s brief with respect to the 
Grein case that the plaintiff “was entitled to recover only 
the limited amount. . . under Article 22 (1) of the Warsaw 
Convention, there having been no proof of wilful miscon¬ 
duct, ” is therefore completely misleading, unless recognized j 
as a simple statement of fact and deciding nothing as to the 
meaning of the term “wilful misconduct.” 

In Wyman v. Fan American Airways (1943), 181 Misc.; 
963; 43 N. Y. S. 2d 420, affirmed without opinion (1944) 267 
App. Div. 947; 48 N. Y. S. 2d 459, and affirmed by New York 
Court of Appeals (1944) without opinion, 293 N. Y. 878; 
59 N. E. 2d 785; certiorari denied 324 U. S. 882, an action! 
was brought to recover damages for the death of a passenger; 
who was lost when the airplane in which he was being car¬ 
ried disappeared without trace over the Pacific Ocean in a 
flight from San Francisco to Hong Kong. A verdict was; 
directed for the plaintiffs in the sum of $8,300. There is no 
indication in the opinion that plaintiffs attempted to prove 
wilful misconduct, the court merely stated as a fact that 
there was neither proof of wilful misconduct nor proof 
of negligence, and that as the defendant was unable to offer 
any proof to rebut the presumption of liability created by 
the Warsaw Convention, a verdict was directed for the 
plaintiffs in the sum stated in accordance with the rules 
of the convention. Again there is no discussion or deter¬ 
mination as to what is the proper meaning of the term 
“wilful misconduct.” Here again the court in a proper 
case merely applied the liability limitations of the com 
vention. 

The appellant in its brief apparently does not attempt; 
to draw from the case of Garcia v. Pan American Airways\ 
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(1945) 269 App. Div. 287; 55 N. Y. S. 2d 317, affirmed (1946), 
295 N. Y. 852; 77 N. Y. S. 2d 256, any conclusion with respect 
to the proper meaning of ‘ ‘ wilful misconduct,’ ’ but merely 
observes that the court held that the Warsaw Convention 
by virtue of its status as a treaty constitutes part of the law 
of the land. The Appellees are in agreement with the 
principle enunciated in this case but are unable to see how 
the case is any authority on the meaning of ‘ ‘ wilful mis¬ 
conduct.” Again, this question was neither raised, dis¬ 
cussed nor determined in the Garcia case. 

It may be that in the foregoing case, Garcia v. Pan Amer¬ 
ican Airways, appellant intends to stress the statement that 
the Warsaw Convention is self-executing. We pause to 
observe that in stating that the convention is self-executing, 
one must distinguish between the provisions of the conven¬ 
tion which relate to the limitation of liability, on the one 
hand, and those provisions which, on the other hand, relate 
to substantive rights. A further consideration of this ques¬ 
tion is included in another part of appellees’ brief. 

In citing Lee v. Pan American Airways, as yet unreported, 
appellant fails to show in what manner this case is any 
authority upon the proper meaning of “wilful misconduct.” 
While appellant says that in the Lee case plaintiffs failed 
to allege wilful misconduct, appellant does not contend that 
the plaintiffs attempted to prove wilful misconduct, in 
which case the question under discussion here was never 
before that court. At this point, appellant states: “As in 
the case at bar, plaintiffs failed to allege wilful misconduct. ’ ’ 
The record shows otherwise. Plaintiffs claimed and asserted 
that defendant was guilty of wilful misconduct from the 
very moment that defendant attempted to invoke the pro¬ 
visions of the Warsaw Convention as a defense in the case 
at bar. 

In Indemnity Inc. Co. v. Pan American Airways (1944), 
58 F. Supp. 338, which arose out of the same accident in¬ 
volved in the Garcia and Lee cases, the Warsaw Convention 
was pleaded as a defense by way of limitation of liability 
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only. In reply to the plaintiffs’ contention that the con- ; 
vention was not self-executing, never implemented by legis¬ 
lation, and therefore inoperative, the court held that the j 
convention was self-executing only with respect to those j 
provisions which limit the liability of the carrier. Here 
again there is absolutely no authority supporting appel¬ 
lant’s position as to the proper meaning of “wilful mis¬ 
conduct.” The question as to whether the convention is 
self-executing with respect to substantive rights is more 
fully treated elsewhere in appellee’s brief. 

Ross v. Pan American Airways (1947), 190 Misc. 974; j 
77 N. Y. S. 2d 257, affirmed without opinion (1948), 274 ; 
App. Div. 767, has nothing to do with the meaning of the i 
term “wilful misconduct.” The case merely deals with the 
question as to whether there was such delivery of the pas¬ 
senger’s ticket by the carrier so as to bring the contract of 
carriage within the Warsaw Convention. 

Thus, the simple fact is that in none of the cases cited j 
by appellant was there present the question presented in j 
the instant case, to wit: what is the proper meaning of the \ 
term “wilful misconduct?” Since none of these cases in¬ 
volving the Warsaw Convention have considered or decided 
this question, we are forced to look elsewhere for a deter-! 
mination. •; 

C. Wilful Misconduct. 

The appellant in its brief cites several English decisions 
defining “wilful misconduct” and states that these deci¬ 
sions must have been in the mind of the British Delegate 
to the Warsaw Convention, Sir Alfred Dennis , when he re-1 
marked that: 

“The term ‘wilful misconduct’ is very familiar—' 
and well defined in our law.” 

Counsel for the appellant quotes part of the opinion of I 
Bramwell L. J. in Lewis v. Great Western Ry. Co. (1877), 

3 Q. B. Div. 195 (appellant’s brief 31). It would be well to 
include the remainder of Bramwell’s remarks on the sub¬ 
ject of “wilful misconduct,” viz: 
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“ ‘Wilful misconduct’ means misconduct to which 
the will is a party, something opposed to accident or 
negligence; the misconduct, not the conduct, must be 
wilful. It has been said, and, I think, correctly, that 
perhaps one condition of wilful misconduct must be 
that the person guilty of it should know that mischief 
will result from it, but to my mind, there might be other 
wilful misconduct. I think it would be wilful miscon¬ 
duct if a man did an act not knowing whether mis¬ 
chief would or would not result from it. I do not mean 
when in a state of ignorance, but after being told ‘Now, 
this may or may not be the right thing to do. Well, I 
do not know which is right and I do not care; I will 
do this.’ I am much inclined to think that that would 
be wilful misconduct, because he acted under the sup¬ 
position that it might be mischievous and with an in¬ 
difference to his duty to ascertain whether it was mis¬ 
chievous or not. I think that would be wilful mis¬ 
conduct” 

It will therefore be seen that if Sir Alfred Dennis had 
in mind Bramwell J.’s definition of “wilful misconduct as 
applied by the English authorities, he was thinking in al¬ 
most the exact terms used by the Trial Judge in these cases. 

The appellant cites Graham v. Belfast & No. Counties By. 
Co. (1901), 2 Irish Rep. 13 and Forder v. Great Western 
By. Co. (1905), 2 K. B. 532, as supporting authorities for 
the appellant’s definition of “wilful misconduct.” It is 
interesting to note that in Forder v. Great Western By. Co. 
(supra), Lord Alverston, C. J., said: 

“I am quite prepared to adopt with one slight addi¬ 
tion the definition of ‘wilful misconduct’ given by John¬ 
son J. in Graham v. Belfast and No. Counties By. Co. 
(supra), where he says, ‘Wilful misconduct in such 
a special condition means misconduct to which the will 
is a party as contradistinguished from accident, and 
is far beyond any negligence, even gross or culpable 
negligence, and involves that a person wilfully mis¬ 
conducts himself who knows and appreciates that it 
is wrong conduct on his part in the existing circum¬ 
stances to do, or to fail or omit to do (as the case may 
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be) a particular thing and yet intentionally does, or 
fails or omits to do it, or persists in the act, failure 
or omission regardless of consequences.’ The addi-; 
tion which I would suggest is this: ' or acts with reck¬ 
less carelessness, not caring what the results of his\ 
carelessness may be.!” (Emphasis added) 

i 

Thus it may be seen that appellant’s own authority de-j 
fines “wilful misconduct” more favorably for the appelleej 
than was the instruction given in this case by the Trial 
Court. j 

Pertinent and controlling British decisions overlooked or 
omitted by appellant are as follows: i 

Hoare v. Great Western Ry. Co. (1877), 37 L. T. 186, 
where the court noted that there may be wilful misconduct 
in the absence of malice or wilful intention to commit h 
wrongful act and that wilful misconduct may be inferred 
from gross negligence. 

In Glenister v. Great Western Ry. Co., 29 L. T. 243, the 
court stated that culpable negligence constituted wilful 
misconduct. j 

See also Bastable v. North British Ry. Co. (1912), 49 ScL 
R. 446, where the Court, per the Lord President, at page 
452 stated: 

“I think he is guilty of negligence, and the question 
is whether he is guilty of gross negligence, which comes 
to be willful misconduct.” 

i 

The appellant, at page 31 of its Brief, cites Walker vs. 
Bacon, (1933), 132 Cal. App., 625, 23 P. 2d 520 as holding 
that, under a California Automobile Guest Statute which 
permits recovery only if the host is guilty of wilful mis¬ 
conduct, there must be proof of an intent to wreck the 
automobile. It is not to be denied that this decision by an 
intermediate Appellate Court of the State of California 
adopted such a rigid definition of willful misconduct. It 
should be noted, however, that this decision was severely 
criticized and questioned in subsequent California decisions. 

In Van Fleet vs. Heyler (1942) 125 Pac. 2d 592, the de- 
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fendant attempted to invoke the application of the defini¬ 
tion appearing in Walker vs. Bacon, Supra. The Court in 
refusing to follow the defendant’s contention, stated as 
follows: 

“On the question of intent, defendant contends, 
quoting from Walker vs. Bacon (citation) that 'willful 
misconduct refers to intentional acts * * * designed to 
bring about the result involved in the suit. * * * The 
statement quoted by the defendant from Walker vs. 
Bacon, Supra, appears in the opinion of only one Judge, 
not concurred in by the other two, who joined in the 
decision for other reasons, and is not a correct state¬ 
ment of the law. On the contrary, it is implicit in the 
authoritative definitions of willful misconduct and is 
now settled by positive holdings that an intent to 
injure is not a necessary ingredient of willful mis¬ 
conduct.” 

The criticism of the Walker case was approved by the 
Supreme Court of California in Cope vs. Davidson, 180 
Pac. 2d 873 where the Court stated that willful miscon¬ 
duct within the Automobile Guest Statute is the intentional 
doing of something with knowledge that serious injury is 
probable * * * or the intentional doing of an act with a 
wanton and reckless disregard of its possible result. The 
Appellant’s Brief contains three decisions which appar¬ 
ently are cited as approving the definition of willful mis¬ 
conduct as set forth in the questionable Walker decision. 
A close examination of the supporting cases cited by the 
Appellant discloses that these decisions not only contradict 
the Walker decision, but are in complete accord with the 
charge given by the Trial Court in the instant cases. 

Howard vs. Howard (1933) 132 Cal. App. 124, 22 Pac. 
2d 279 clearly holds that willful misconduct includes “The 
intentional doing of an act with a wanton and reckless dis¬ 
regard of its possible consequences.” 

Turner vs. Buchanan, C. C. A. 6th (1938) 94 Fed. 2d 
723 which also has been cited by the Appellant as sup- 
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porting the definition of willful misconduct given in the 
Walker decision, holds: | 

“The phrase (gross negligence or willful and wan-j 
ton misconduct) is single in purpose and import and 
was intended to cover only such acts as disclosed ai 
wanton and willful disregard of consequences .’ 9 

i 

The Appellant has also cited Cusack vs. Longaker , C. C.j 
A. 2d (1938) 95 Fed. 2d 304 as another supporting author-' 
ity for the Walker decision. In truth, the definition of will- 
ful misconduct in Cusack vs. Longaker , Supra, is diametri¬ 
cally opposed to the definition in the Walker case. In the 
Cusack case the plaintiff sought recovery under an Illinois! 
Guest Statute which permitted recovery of damages only if 
the operator or owner of the vehicle was guilty of “willful 
and wanton misconduct.” The lower Court charged the 
jury that a “willful act is one done knowingly with the di¬ 
rect object in view of injuring another,” refusing to charge 
that “willful misconduct does not contemplate or must not 
necessarily mean that the defendant intended to injure 
the plaintiff and that if the acts were committed under eir- 
cumstances exhibiting a reckless disregard for the safety 
of others it would be willful misconduct.” On appeal, the 
Circuit Court held that the charge given in the lower Court 
was not a correct statement of the law and continued as 
follows: 

i 

“* • • the jury must have been given the impres¬ 
sion that in order to return a verdict for the plaintiff; 
they had to find that the defendant intended to injure 
him. This is surely more than the Statute requires; 
only the misconduct must be willful and wanton, the 
resulting injury need not be. Thus, in Seiffe vs. Stiffen, 
267 HI. App. 23, it was held that a judgment for a pas¬ 
senger might be sustained from excessive speed, the 
opinion explaining that gross negligence may justify 
the presumption of willfulness and wantonness when 
it is such to imply a disregard for consequences. Th© 
phrase (willful and wanton misconduct) • * * implied 
no more than excessively reprehensible conduct.” 
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The Appellant also cites at page 32 of its Brief, Aetna 
Life Insurance Company vs. Carroll , 169 Ga. 333; 150 S. E. 
208; General American Tank Car Corp., vs. Borchardt, 69 
Ind. App. 580; 122 N. E. 433; Helme v. Great Western Mill¬ 
ing Co., 43 Cal. App. 416; 185 Pac. 510 as defining “willful 
misconduct’’ as “quasi-criminal” conduct. It is interest¬ 
ing to note that these decisions also define willful miscon¬ 
duct as including the “intentional doing of something, either 
with knowledge that it is likely to result in serious injury or 
with a wanton and reckless disregard of its possible conse¬ 
quences.” 

Appellant further cites on page 32, the case of Fields vs. 
United States, 82 U. S. App. D. C. 354; 164 F. 2d 97, and 
states that: 

“This Court held that the word ‘willful’ in a crimi¬ 
nal Statute did not always mean ‘done with a bad 
purpose.’ ” 

Referring to the Court’s opinion in the Fields case, we 
find the following language: 

“It is only in very few criminal cases that ‘willful’ 
means ‘done with a bad purpose.’ Generally, it means 
‘no more than that the person charged with the duty 
knows what he is doing. It does not mean that, in 
addition, he must suppose that he is breaking the 
law.’ ” 

In the case of Watkins vs. District of Columbia 60 Atl. 
2d 227, a prosecution for a violation of the Emergency 
Rent Act, the defendant contended that the word “willful” 
in the Emergency Rent Act meant done with a bad purpose. 
The Court held: 

“In examining this contention, it must be remem¬ 
bered that the offense in question is one only malum 
prohibitum and in construing the word ‘willful’ as it 
is employed in statutes such as the present, the Court 
must not adopt an interpretation of the word which 
will defeat the purpose of the law. (Citing Fields vs. 
United States, Supra) ‘Willfulness’ has sometimes 
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been defined as doing an act with a bad purpose, but 
generally when used in statutory prohibition involving 
no moral turpitude, it is held to mean no more than the 
defendant charged with the duty knows what he is do¬ 
ing. It does not mean that, in addition, he must sup¬ 
pose that he is breaking the law.” 

“To interpret Section 10 of the Rent Act so as to 
require specific proof of malice or bad purpose in the 
violation of each of the enumerated orders and pro¬ 
hibitions which is preceded by the word ‘willful’ would 
be to hamstring enforcement of the Act. It is patent 
that no more than a knowing violation is required to 
invoke the penalties.” 

Appellant seems to contend that the addition of the word 
“misconduct” to the word “willful” gives it some extra¬ 
ordinarily strict meaning and that the interpretation of 
“willful” as given in the above cited criminal cases and in 
numerous other such cases, not herein set forth, may not 
be followed by this Court. Such contention is untenable. 
For actually a criminal statute does no more than define a 
certain prescribed conduct as misconduct and provides 
that whoever willfully so misconducts himself may be sub¬ 
ject to certain penalties. Thus, it is clear that the inter¬ 
pretation of willful, as in criminal statutes is the same as 
that contended for by the Appellees in these cases. 

Appellant cites the few following cases which it may be 
said support his requested definition of the term willful 
misconduct: 

Galleginer v. Davis (1936), 37 Del. 380; 183 AtL 620, 622 
Law v. Galleginer, 39 Del. 189; 197 Atl. 479 
Smith v. Central Ry. Co., 165 Ala. 407; 51 S. 792 
Wick v. Gunn, 66 Okla. 316; 169 P. 1087 
Rowe v. Gatke Corp., 126 F. 2d 61. 

We respectfully submit that these few cases can hardly 
be persuasive in view of the wealth of authorities to the 
contrary. In further support of Appellee’s contention, 
we call attention to the following cases: 
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Railroad Cases 

These decisions appear to break down into two classes: 
(1), those where the contributory negligence of the plaintiff 
is held not to be a bar if the defendant carrier was guilty of 
willful misconduct and, (2) those where the plaintiff seeks 
punitive damages because of the defendant’s willful mis¬ 
conduct. 

Lacy vs. Louisville and Nashville Ry. Co., C. C. A. 

5th (1907) 152 Fed. 134 

In this case the employees of the defendant railroad had 
cars “kicked” over a crossing without anyone to control 
their movement or to give warning of their approach. The 
lower Court refused to permit the question of willful and 
wanton misconduct to be submitted to the jury. The Cir¬ 
cuit Court of Appeals, in reversing and remanding, stated: 

“The cases hold substantially on the question in¬ 
volved here that a reckless disregard of what may be 
the probable consequences of an act calculated to cause 
injury is wanton negligence and is the equivalent of 
willful misconduct. This doctrine seems to us to be 
entirely sound.” 

McKee vs. Campbell, C. C. A. 5th (1900) 101 Fed. 936 

The lower Court instructed the jury that the plaintiff, 
as Administratrix would not be barred from recovery be¬ 
cause of the contributory negligence of the decedent if the 
jury found that the employees of the plaintiff’s were guilty 
of willfulness in causing the death of the plaintiff’s intes¬ 
tate. The Circuit Court in holding that the question of 
willfulness was properly left to the jury, stated: 

“It is clear that one who commits a wrong willfully 
cannot defend by saying that the injured person was 
guilty of negligence. * * • the evidence, we think, to 
say the least, tended to show wanton negligence or 
reckless indifference to probable consequences to the 
acts complained of, which is construed to be the equiva¬ 
lent of intentional or willful.” 
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I 
i 

Schumacher vs. St. Louis and S. F. Ry. Co. (Western 
District W. D. Ark. 1889) j 

The Circuit Court in discussing recklessness and willful 
misconduct in connection with a railroad accident stated as 
follows: 

“An act characterized by a high degree of negli¬ 
gence or as it is familiarly called ‘gross negligence’ 
is the counter part of a willful act. When the danger 
is very great, and the care to prevent disaster is very 
slight, or none at all, the neglect of duty by a party 
becomes a willful act in law.” 

See also: Perna vs. Rapid Ry. Co ., C. C. A. 6th (1918) 
250 Fed. 728. Strough vs. Central Railroad Company of 
Neiv Jersey, (1913) 209, Fed. 23. M’Cree vs. Davis, C. C. 
A. 6th (1922) 280 Fed. 959. Baltimore and Ohio Railroad 
Co. vs. Felgenhauer, C. C. A. 8th (1948) 168 Fed. 2d 12. 

Guest Statutes 

| 

Many of the States have statutes which permit auto¬ 
mobile guests to recover damages only if the owner or op¬ 
erator of the vehicle was guilty of willful misconduct. The 
cases arising under these statutes hold, almost unanimous¬ 
ly, that where the failure to exercise care is so gross that 
it shows a lack of regard for the safety of others, it will 
be held to be the equivalent of legal willfulness. 

Robins vs. Pitcairn, C. C. A. 7th (1942) 124 Fed. 2d 734. 

This was an action by a guest passenger to recover dam¬ 
ages for injuries sustained in an automobile collision which 
occurred while the defendant’s intestate was driving. The 
evidence tended to show that the operator of the vehicle 
was driving the car about 65 or 70 miles per hour on a 
wet day when it collided with a train at a railroad crossing. 
The Court of Appeals in holding that the question of will¬ 
ful misconduct should have been submitted to the jury, 
stated: 

“An intentional disregard of a known duty neces¬ 
sary to the safety of the person of another and in en- 

! 

j 
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tire absence of care for the life or person of another, 
such as exhibits a conscious indifference to conse¬ 
quences, makes a case of constructive or legal willful¬ 
ness.’’ 

Storch vs. North Western National Casualty Co., C. C. 
A. 7th (1940) 115 Fed. 2d 889. 

The Circuit Court of Appeals in holding that the ques¬ 
tion of the host’s willful misconduct should have been sub¬ 
mitted to the jury and that the lower Court erred in di¬ 
recting a verdict for the defendant, cited with approval, 
Reed v. Zellers, 273 Ill. App. 18, which stated that “wheth¬ 
er the act is willful and wanton is greatly dependent upon 
the particular circumstances of each case; when the omis¬ 
sion to exercise care is so gross that it shows a lack of re¬ 
gard for the safety of others, it will justify the presumption 
of willfulness or wantonness.” 

Tennes vs. Tennes (1943) 320 HI. App. 19; 50 N. E. 2d 
132. 

The testimony of the driver that he ‘ ‘ evidently dozed off 
for a minute” while driving an automobile in which the 
plaintiff guest was riding, was held to constitute a “judi¬ 
cial admission” that the motorist fell asleep, and estab¬ 
lished that he was guilty of negligence and of willful and 
wanton conduct as a matter of law and that the guest was 
entitled to a directed verdict. 

See also Bartolucci vs. Falleti (1943) 382 I1L 168, 46 
N. E. 2d 980 

Streeter vs. Humrich House, 357 Ill. 234 191 N. E. 684 
Jeneary vs. Chicago Interurban Traction Co., 306 Ill. 
392 138 N. E. 203. 

Workmen’s compensation statutes: 

Many State workmen’s compensation statutes provide 
that an injured employee is entitled to additional compen¬ 
sation if his injury was caused by “the serious and willful 
misconduct of the employer.” These statutes and others 
also provide that the employees compensation will either be 
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| 

i 

reduced or denied if the employee has been guilty of “seri- I 
ous and willful misconduct.’’ 

Hoffman vs. Dept . of Industrial Relations (1930) 209 
CaL 387, 287 Pac. 974 

j 

The employer violated a State Statute requiring tempor¬ 
ary flooring at every second story of a steel frame building 
in the process of erection. An employee was injured as a 
result of the employer’s failure to provide the required j 
statutory safeguards. There was some evidence that the 
employer had knowledge of the statute but the Court held I 
this to be immaterial since the employer was presumed to 
know the law and that his failure to comply constituted 
“serious and willful misconduct.” The Court, in effect, I 
approved the definition of willful misconduct appearing in 
Burn's Case, 218 Mass. 8,105 N. E. 60, which included “the 
intentional doing of something either with the knowledge j 
that it is likely to result in serious injury or with a wanton I 
and reckless disregard of its possible consequences.” 

Parkhurst vs. Industrial Accident Commission (1942) \ 
20 Cal. 2d 826, 129 Pac. 2d 113. 

The California Supreme Court in holding that an em¬ 
ployer’s failure to supply employees with individual drink¬ 
ing cups in violation of a State Statute constituted “seri¬ 
ous and willful misconduct” stated as follows: 

“serious and willful misconduct is conduct that the j 
employer knew or should have known w^as likely to 
cause serious injury or conduct that evinces a reckless 
disregard for the safety of others. * * * It has been 
held repeatedly that the employment of workmen under 
conditions that can be guarded against constitutes a 
reckless disregard for their safety.” 

California Ship Building Corp. vs. The Industrial Ac¬ 
cident Commission, (1946) 27 Cal. 2d 536,165 Pac. 2d 
669. 

* i 

A workman was injured when he fell into a “vent hole” 
which was left unguarded in violation of a safety order j 
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promulgated by the Industrial Accident Commission. It 
was held that the workman was entitled to additional com¬ 
pensation for injuries resulting from serious and willful 
misconduct of his employer. 

See also: Horst Co. vs. Industrial Accident Commis¬ 
sion, 184 Cal. 180, 193 Pac. 108 
Vega Air Craft Co. vs. The Industrial Accident Com¬ 
mission, 27 Cal. 2d 529,165 Pac. 2d 665. 

D. Appellant’s Allegations that the Plaintiffs Have Not 
Alleged Wilful Misconduct. 

Appellant’s statement to the effect that plaintiffs did not 
allege wilful misconduct considered in the light of the 
chronology of events in the progress of the case is entirely 
incorrect. 

Plaintiffs filed complaints as hereinbefore referred to 
and as set forth in Joint Appendix (2-4, 56-57). Eventu¬ 
ally, after much proceeding, defendant by leave of court 
amended its answers and invoked the defense of the limi¬ 
tations as to liability provided in the Warsaw Convention. 
Immediately thereupon and thenceforth, plaintiffs urged 
and insisted, claimed and proved in trial that the provi¬ 
sions of the Warsaw Convention limiting the liability of 
defendant were not applicable in these cases because de¬ 
fendant’s conduct constituted wilful misconduct in accord¬ 
ance with the law of this jurisdiction. The District Court 
recognized that status of the case in its order granting 
plaintiffs’ motions for summary judgment and directing 
inquisition by jury. The Pretrial order and the Trial Court 
recognized and accepted that status of the case and the 
case was tried to a jury on that theory. Under the cir¬ 
cumstances, the matter of the Warsaw Convention having 
been brought into the case by defendant by way of amended 
answer, there was no need under the Federal Rules of Civil 
Procedure for plaintiffs to have amended their complaints 
or filed any additional written affirmations. Defendant, in 
any event, should be estopped at this late date from urging 
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such a contention, having clearly and thoroughly under¬ 
stood plaintiffs’ contention at the time the motions for 
summary judgments were granted, at the pretrial of the 
case, at the time of trial, and after having tried the case 
on exactly this issue for several days. The matter seems 
to be entirely covered by the provisions of Buie 15-B, 
F. R. C. P. 

CONCLUSION 

The Complaints filed by plaintiff in these cases stated a 
cause of action on the grounds of negligence in several par¬ 
ticulars. The answers were mere general denials of any 
negligence. j 

Fifty-five interrogatories were submitted by plaintiffs j 
under F. R. C. P. 33, and after ample time for exhaustive j 
research and check concerning the facts, defendant filed 
answers together with exhibits including Appendices A 
(18-19), C (27), D (R, 578) and E (R, 581) which showed 
the Company and Government weather forecasts, the flight ] 
plan and flight log and the radio contacts on the plane to 
contact points. j 

It is respectfully submitted that under all of the rules | 
of law applicable to the case at that stage and under the ! 
authority of the Federal Rules of Civil Procedure, the j 
Court correctly indicated its intention to grant Motions I 
for Summary Judgments filed by plaintiffs. 

The Court properly and within its authority and dis¬ 
cretion gave consideration to defendant’s request to file \ 
amended answers setting up additional defenses, but it is 
respectfully submitted the Court also within its sound dis- j 
cretion and proper authority, indicated to defendant that! 
the mere filing of general statements could not at that stage 
of the case defeat the granting of the Motions for Summary ; 
Judgments, because the record, including the interroga¬ 
tories and answers, unmistakably showed negligence on the 
part of the defendant in planning the flight in violation of 
the Government safety regulations and in maintaining and 
conducting the flight at an elevation in violation of said 
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safety regulations, that is, 1000 feet too low if flying night 
contact rules and 3000 feet too low if flying night instru¬ 
ment rules. 

We submit that the Court properly interpreted the pur¬ 
poses of the flight plan required by Government safety reg¬ 
ulations and held in effect that it was not primarily to cal¬ 
culate fuel requirements but that it was also and primarily 
for the purpose of considering the route to be flown, the 
terrain along the route, existing weather conditions and, 
from weather forecasts, possible weather to be encountered 
so as to enable the planning of a flight according to the reg¬ 
ulations for the safety of passengers. 

From an examination of the flight plan and the flight 
log which were a part of defendant’s answers to interroga¬ 
tories, the Court could reach no other conclusion than that 
defendant not only planned the flight in violation of the 
regulations but the pilot continued right up to the moment 
of the crash to fly in violation of the regulations. The 
Court properly disregarded such argument as defendant 
advanced that the pilot could fly around the mountains and 
that maybe the wind or weather squall tossed the ship or 
that perhaps something suddenly went wrong with the 
mechanisms of the aircraft, because, defendant’s own an¬ 
swers to the interrogatories made perfectly clear that all 
parts of the ship as examined after the crash, including 
flying instruments and radio equipment, were in good work¬ 
ing order during the flight. The record of radio contacts 
indicated that the pilot never sought a change from contact 
flight flying at 4000 feet elevation to instrument flying or for 
any other elevation. The pilot’s log proved conclusively 
that he was flying at 4000 feet shortly before crashing the 
mountain and that he intended to continue at 4000 feet 
throughout that leg of the flight. That the record of the 
point at which the crash occured proved conclusively that 
the pilot was flying below 4000 feet when the crash did 
occur. 

As we understand the rules of procedure, after defend¬ 
ant in its amended answers pleaded the limitations of the 
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Warsaw Convention as to plaintiff’s right to recovery, the 
Court properly held that that issue must be decided by de¬ 
termination of whether Article 25 of the Warsaw Conven¬ 
tion did or did not apply in this case, that is, whether the 
defendant’s conduct was “willful misconduct” in accord¬ 
ance with the law of this jurisdiction or its equivalent. 
The Court also properly decided that that issue should be 
submitted to a jury and referred it by proper order to¬ 
gether with the question of the amount of damages to be | 
tried by Court and jury. j 

It is respectfully submitted that at that stage under the 
circumstances of the case and the status of the pleadings 
and order of the Court, there was no need for any further 
pleading on the part of plaintiffs by way of formally al- j 
leging “willful misconduct.” 

Any technical defect in the pleading with respect to I 
amending the Complaint to allege “willful misconduct” ; 
was certainly cured by the pretrial proceedings and the j 
basis on which defendant tried the case to a jury for sev- j 
eral days. Under the rules we conceive that it would be 
permissible to correct the pleading at this time if the ques¬ 
tion is anything more than moot. 

The record shows that the jury not only had an oppor¬ 
tunity to consider all of the answers filed to the interroga¬ 
tories and to observe and study the exhibits with respect j 
to weather forecasts, radio contacts, flight plan and pilot’s 
flight log, but also to observe the demeanor of and listen to 
the testimony of the officer of the airline, who participated 
in preparing the flight plan and approved and cleared the 
flight plan. The jury also had the opportunity to con¬ 
sider the language of the safety regulations and the mean¬ 
ing of such language and the purpose of the Government | 
in promulgating safety regulations. The jury was also 
permitted to consider the defendant’s own proof that they | 
repeatedly violated the regulations without accidents pre¬ 
vious to the crash in this case and, under the circum- 1 
stances of the case, it was within the province of the jury to j 
say that such proof aggravated the wantonness and wilfull- 
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ness of the defendant’s employees in the matter of violat¬ 
ing the regnlations and, to determine that such evidence 
served not to extenuate and excuse the conduct of the de¬ 
fendant, but merely served to prove a callous disregard 
for the safety and lives of its passengers. 

The Warsaw Convention actually raises a presumption 
of liability on the part of the defendant for the conse¬ 
quences of an aircraft crash or accident as shown by the 
authorities cited in this Brief. 

Article 20 of the Convention permits the defendant car¬ 
rier to exculpate himself by showing either that he had no 
opportunity to take steps to prevent the crash or, having 
an opportunity, did all within his power to avoid it. It 
certainly cannot be said, nor reasonably argued, that when 
the officers of an air carrier deliberately and knowingly 
plan a flight through mountainous territory at elevations 
in violation of the Government safety regulations and then 
proceed to execute the flight in accordance with such plan, 
and as a result thereof produce an airplane crash that 
takes the lives of 19 persons, that the carrier did anything 
within the meaning of Article 20 to relieve itself from 
the responsibility and overcome the presumption of negli¬ 
gence and liability. 

Whether the conduct of the defendant, officers and em¬ 
ployees amounted to “willful misconduct” was certainly 
a question for the jury under the circumstances of this 
case and the authorities cited by Appellees. 

Whether the definition of “willful misconduct” given by 
the trial court for the instruction and guidance of the jury 
was correct depends solely and entirely upon the con¬ 
struction of the term “willful misconduct” as understood 
in civil cases in the law of this jurisdiction. It is respect¬ 
fully submitted that the Court was not required in any 
sense to interpret the French word “dol.” Article 25 
makes unmistakably plain that the meaning of the term 
“willful misconduct” is to be defined by the Court in ac¬ 
cordance with the law where the case is submitted. “Will¬ 
ful misconduct, ’ ’ as defined by the Trial Court in this case 
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is amply supported, first, by the interpretation of the 
term as indicated by the English speaking delegates to the 
Warsaw Conference who participated in preparing the 
Convention, second, by the British authorities defining 
the term “willful misconduct”, third, by the American 
authorities in various types of civil cases defining the term 
“willful misconduct.” 

The Warsaw Convention created no new substantive 
rights. The suits filed in this case were not based upon 
any right of action given in the Warsaw Convention. If 
the Convention be held to create any right of action, it is 
self evident, and all American authorities hold, that it needs 
enabling legislation on that score. The only provisions 
of the Convention pertinent to this case which do not need 
enabling legislation are the provisions limiting the amount 
of recovery in the absence of “willful misconduct.” There 
can be no doubt but what both plaintiffs, Violet Ulen and 
her husband, Francis Graeme Ulen had and properly in¬ 
voked common law rights of action, separate and distinct 
from each other. It may be said that the limitation of the 
Convention on the amount of recovery would apply to the 
total amount which the jury might award to both plaintiffs 
in the absence of “willful misconduct,” but certainly it 
cannot be argued that inasmuch as the jury specifically 
found that the defendant was guilty of willful misconduct, 
any limits could be placed on the award to either plaintiff. 

The Trial Court’s ruling with respect to limitation of 
damages did not and could not prejudice the defendant. 
Under the rules, the Court had a perfect right to reserve 
its final judgment on that point until after the jury re¬ 
turned its verdict. Undoubtedly, if the jury had not found 
the defendant guilty of willful misconduct, the Court would 
have further considered defendant’s contention that the 
total of both recoveries should not exceed $8,291.87. Inas¬ 
much as willful misconduct was found to be present, the 
question is now moot in this case and at most this Court 
might consider the decision of the Trial Court to be un¬ 
prejudicial error. 
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For all of the aforegoing reasons, it is respectfully sub¬ 
mitted that the decisions of the Court as to the Motions 
for Summary Judgments, and of the Trial Court as to its 
refusal to grant defendant’s Motion for Directed Verdict 
were correct, that the Trial Court’s instructions and defini¬ 
tion of the term “willful misconduct” are correct, that the 
Trial Court properly refused to grant defendant’s Motions 
after verdict in the nature of renewal of Motion for Directed 
Verdict and for judgment not withstanding in favor of 
defendant. 

Appellees, therefore, respectfully contend that the ver¬ 
dict of the jury and judgment of the Trial Court in both 
cases should stand affirmed. 
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APPELLANT’S REPLY BRIEF. 


Reply to Appellees’ Attempt to Justify Judge Morris* Error 
in Granting Motion for Summary Judgment. 

A considerable part of Appellees’ Brief (particularly 
pages 14,18-23 thereof) is devoted to an attempt to justify 
the fundamental error of Judge Morris (which Judge 
Bailey refused to review) in granting plaintiffs’ motions 
for summary judgments in their favor on defendant’s an¬ 
swers to the 55 interrogatories. 
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The complaint alleged certain specific acts of negligence 
and defendant’s answer denied those allegations. Appel¬ 
lees admit that the pleadings thus raised genuine issues of 
material facts and that the answers to the interrogatories 
afford the only basis for the summary judgments (Appel¬ 
lees’ Brief, pages 14,18). 

Judge Morris granted the summary judgments on the 
basis of his conclusion that “the flight was planned and 
executed at an altitude far below that which, in the circum¬ 
stances, was required by the safety regulations” (50). The 
safety regulation, to which Judge Morris referred, is Civil 
.Air Regulation 61.740f # quoted in his opinion, as follows: 

“No scheduled air carrier aircraft shall be flown at 
an altitude of less than 1000 feet above the highest 
obstacle located within a horizontal distance of 5 miles 
from the center of the course intended to be flown.” 
(46). 

After referring to the above quoted regulation, Judge 
Morris continued: 

“It is further shown that the mountain into which 
the plane crashed is about two miles from the center 
of the course , and is approximately 4000 feet high.” 
(46). 

There is nothing in the answers to the interrogatories 
or elsewhere in the record before Judge Morris showing 
that Glade Mountain was “about two miles from the center 
of the course”. All that Judge Morris had before him was 
that, for the flight from Washington to Nashville, Green 
Airway No. 5 was to be used and the flight plan (27), which 
indicated tentatively certain compass headings showing the 
general direction which the pilot intended to fly, but did not 
show in detail the “course intended to be flown” when 
flying by contact rules which contemplated such deviations 
as might be necessary to avoid obstacles (123). 

It is obvious, therefore, that Judge Morris assumed that 
the j mSSt * ‘ course ’ ’ in the above quoted regulation was 
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synonymous with the word “airway”. In this he was j 
clearly in error, as was demonstrated conclusively upon i 
the trial. 

It was developed at the trial that Green Airway No. 5 is 
a strip ten miles wide (97) and, when flying “contact,” i 
there is no relationship between the center of the “course” 
and the center of the “airway” (124). 

The distinction was explained by defendant’s Director of 
Flight, Captain Braznell, pointing to a map showing the 
Airway and saying: 

i 

“This is the center of the airway (indicating), aj 
straight line running down the middle of a 10-mile- 
wide strip. 

The course intended to be flown might vary due to 
obstacles or might vary due to the pilot’s desire and ; 
requirement to avoid weather conditions as provided j 
for under contact flight rules.” (124) 

With a piece of chalk, Captain Braznell, then indicated 
graphically on a blackboard the difference between the | 
center of the airway and the center of the course intended j 
to be flown by the pilot in this case (124-125). 

When asked whether the course intended to be flown j 
meant the same thing as the airway, Captain Braznell re¬ 
plied: “No, sir, absolutely not” • • • “The course in 
no way has reference to an airway or an air space” • • • | 
“ ‘Course’ under navigation terms means the track over 
the ground which it is intended that the airplane be con- j 
ducted” (138). 

Defendant’s Superintendent of Flying, Mr. Bowman, also j 
indicated, on the map and on the blackboard, the great dif- i 
ference between the center of the course intended to be| 
flown and the center of the airway (151) and while the map 
and all evidence indicated that the center of the airway 
was a straight line down the middle of a 10-mile-wide strip, 
Bowman explained that, flying “contact” as in this case,; 
the course “would of necessity be a devious course” (98).: 

Bowman, referring to Section 61.7401, testified most posi¬ 
tively “This flight plan complies with that }> (94). 
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Captain Braznell also testified most positively that a 
flight can be made safely at a 4000 foot elevation from 
Pulaski to Tri-City over airway No. 5 without coming 
within five miles of Glade Mountain, going to the right of 
Glade Mountain, which was within the airway on the pilot’s 
left, and going to the left of the other “knob”, 3810 feet 
high, which was outside of the airway on the pilot’s right 
hand side (127-128). 

No evidence was introduced by plaintiffs to contradict 
the testimony of Braznell or Bowman, although there is 
certainly no dearth of experts in the field of aeronautics in 
Washington. In fact, although plaintiffs had ample op¬ 
portunity to do so, they failed to offer any evidence tend¬ 
ing to show that there was a violation of Section 61.7401 
of the Civil Air Regulations. 

Judge Morris erred, therefore, in holding that there was 
a violation of the Regulation because he wholly failed to 
appreciate the meaning of the term “course intended to be 
flown” as used in the Regulation. He substituted the word 
“airway” for “course” and on the basis of that substitu¬ 
tion found the defendant guilty of a violation of the safety 
regulation (50). 

Appellees may reply that defendant was given an op¬ 
portunity to amend its answer, but the answer on file al¬ 
ready denied that defendant was negligent and it was not 
incumbent upon defendant to submit detailed evidence to 
explain its answers to interrogatories which had been pro¬ 
pounded by defendant for purposes of discovery under 
Rule 33, F. R. C. P., and not as a basis for a summary judg¬ 
ment. Rule 33 required the defendant to answer the in¬ 
terrogatories categorically and truthfully, but did not re¬ 
quire defendant to set up therein evidence in support of 
defendant’s answer, which, as plaintiffs’ counsel admits 
(Pages 14,18, Appellees’ Brief), had already raised issues 
as to material facts. 

Furthermore, leave to amend the answer was given by 
Judge Morris, coupled with the statement that the amend- 
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ment proposed by the defendant wonld not suffice to defeat 
the motion for summary judgment (51). Defendant’s pro¬ 
posed amendment pleaded “unavoidable accident caused by 
weather conditions then and there existing; the accident oc¬ 
curred as the result of an Act of God” (44) # and the evi¬ 
dence at the trial supported those allegations, which were 
as specific as the allegations of the complaint. 

Judge Bailey, after hearing the evidence, erred in re¬ 
fusing to set aside the summary judgments, saying the case 
“was sent to me to assess damages, not to try any issue 
of negligence” (113),and “I am bound by the former ruling 
of the Court” (169). 

As shown in Appellant’s main brief, the defendant was 
greatly prejudiced by the granting of the motions for sum¬ 
mary judgments. Defendant was deprived of the oppor¬ 
tunity of arguing before the jury that defendant was not 
negligent and, therefore, plaintiffs were not entitled to re¬ 
cover any amount. Defendant was required to start with 
an instruction by the Court to the jury that it had been 
decided, as matter of law, that defendant was negligent and 
that plaintiffs were entitled to recover some amounts and 
the only question left open for the jury to consider was the 
size of the verdicts, subject to the Court’s instructions with 
respect to “wilful misconduct” under the Warsaw Con¬ 
vention. 

Reply to Appellees’ Attempt to Sustain Judge Bailey’s Re¬ 
fusal to Direct a Verdict for the Limited Amount Un¬ 
der the Warsaw Convention. 

The error committed by Judge Morris and perpetuated 
by Judge Bailey becomes all the more obvious in consider¬ 
ing the question of wilful misconduct under the Warsaw 
Convention. 

Even under Judge Bailey’s definition of “wilful miscon¬ 
duct,” it was necessary for the plaintiffs to show that there 
was an intentional violation of regulations accompanied by 
knowledge that the violation was likely to cause injury to 
a passenger (182). 
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Even conceding for the moment Judge Morris’ interpre¬ 
tation that center of the course intended to be flown means 
center of the ten mile airway, the evidence is undisputed 
that the planners of the flight did not so understand or in¬ 
terpret the Regulations. The testimony is clear and un¬ 
equivocal that the weather forecast indicated that the prob¬ 
ability was excellent that contact flight could he made (160) 
and the planners of the flight understood that when contact 
flight was planned, the course intended to be flown was not 
a straight line down the middle of the airway, but a vary¬ 
ing course depending upon obstacles to he avoided and 
cloud conditions. 

Even if Judge Morris were correct in his interpretation 
and there was a violation of Regulation 61.7401, such viola¬ 
tion was certainly not intentional and there was no evi¬ 
dence of any “wilful misconduct.” 

Even if Judge Morris was right and the planners of the 
flight were wrong in their interpretation of Regulation 
61.7401, certainly an erroneous interpretation of Civil Air 
Regulations by the defendant’s employees does not con¬ 
stitute “wilful misconduct” within the meaning of the 
Warsaw Convention. 

The pilot lost his life, so that his evidence is not avail¬ 
able, but defendant’s Flight Superintendent, Bowman, tes¬ 
tified that, in his opinion, the flight plan complied with the 
Regulation (94) and that he did not “deliberately or in¬ 
tentionally violate any civil air regulation” (150). 

John W. Streeter, defendant’s dispatcher in Washington, 
with whom the pilot conferred just before starting on the 
trip from Washington to Nashville, testified that he be¬ 
lieved that the flight, as planned, could be made with safety 
(157); that he knew of the existence of Regulation 61.7401 
(157) and he did not intentionally or deliberately violate 
that Regulation (156). 

There was no evidence to contradict this positive testi¬ 
mony that there was no violation and certainly no inten¬ 
tional violation of any safety rule or regulation. 
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Appellees concede that the pleadings raised genuine is¬ 
sues of fact (Pages 14, 18 of Appellees’ Brief) and on 
pages 11 to 13, they concede in effect that their whole case 
stands or falls on the assumption that the “center of the 
course intended to be flown” in the Regulations means the 
“center of the airway intended to be flown.” 

For the reasons set forth in Appellant’s main brief and 
in this reply brief, it is obvious that Judge Morris was 
wrong in his interpretation of the Regulations, in holding 
that there was a violation of the Regulations and in grant¬ 
ing plaintiffs’ motions for summary judgments. Defendant 
was greatly prejudiced by that ruling. 

Even if Judge Morris were right in his interpretation of 
the Regulations, there is not a scintilla of evidence that 
there was any intentional violation of any regulation or any 
evidence of “wilful misconduct” under a proper definition 
of that term as meaning “intentional wrongdoing” involv¬ 
ing “fraud” or “deception.” 

Even if we accept, for purposes of the argument. Judge 
Bailey’s definition of “wilful misconduct” (180,182), there 
was no evidence of any intentional violation of any regula¬ 
tion or of any “wilful misconduct”. The lower Court 
should, therefore, in any event, have granted defendant’s 
motion to instruct the jury that their verdicts in the two 
cases should not exceed the limited amount prescribed hv 
the Warsaw Convention, which was stipulated to be $8,- 
955.20. 

Conclusion. 

According to the undisputed evidence, Captain Stroud, 
with nearly ten years experience in flying this route, and 
other pilots, had frequently flown “contact” at night from 
Washington to Nashville at an elevation of 4,000 feet with 
perfect safety. The weather forecast indicated that con¬ 
tact flight could be made on the night of February 22-23, 
1945 (160). The Government weather report, as inter¬ 
preted by a fully qualified expert, Peter Kraght, shows that 
a sudden squall passed through the area at the time of the 
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accident and that the direction of the wind, coming from 
the west^ had a tendency to carry the aircraft down and 
to the left of the airway toward Glade Mountain (161). 
The crash was undoubtedly due to a sudden unforeseen 
change in weather conditions. 

The jurors were influenced by sympathy for Mrs. Ulen, 
who suffered severe injuries, and, completely disregarding 
the evidence and disregarding the instructions of the Court, 
they awarded her a verdict which they considered adequate 
compensation. It is clear that they entirely ignored the 
provisions of the Warsaw Convention. 

There was no proof that the defendant was guilty of any 
negligence and certainly no proof of any wilful misconduct 
in the planning or in the execution of the flight. 

Several times Judge Bailey expressed considerable 
doubt as to the correctness of his rulings and suggested 
that defendant’s motions could be reargued non obstcmte 
veredicto (113, 170-171), but he overruled such motions 
without hearing oral argument (189). The record is, how¬ 
ever, in such shape that this Court may determine the ques¬ 
tions arising under the Warsaw Convention and correct the 
errors of the District Court. 

It is respectfully submitted that defendant’s motions for 
directed verdicts in favor of the defendant should have 
been granted, or at the most, the Court should have in¬ 
structed the jury, as matter of law, that their verdicts could 
not exceed $8,955.20, the agreed limit under the Warsaw 
Convention. 
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